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Legal  Studies  is  one  of  the  22  strands  of  Career  and  Technology  Studies  designed  for  Alberta  secondary 
students.  The  optional  CTS  program  will  provide  you  with  opportunities  to 

• investigate  career  options  and  make  effective  career  choices 

• use  technology  effectively  and  efficiently 

• apply  and  reinforce  concepts  you  learned  in  other  courses 

• prepare  you  for  entry  into  the  workplace  or  further  learning 


The  strands  in  Career  and  Technology  Studies  are  designed  to  stand  alone  or  be  integrated  with  other 
strands  or  school  courses  to  meet  your  learning  needs. 

CTS  has  a number  of  basic  competencies  (knowledge,  skills,  and  attitudes)  that  will  be  identified 
throughout  by  these  icons: 


Careers:  Identify  appropriate 
career  linkages  within  the  strand 
being  studied. 


Ethics:  Make  judgements  about 
whether  behaviour  is  right  or 
wrong  on  personal,  community, 
and  global  levels. 


Innovation:  Recognize 
opportunities  and  problems,  and 
identify  and  suggest  new  ideas. 


Teamwork:  Work  towards  goals 
co-operatively,  collaboratively,  or 
independently,  and  acknowledge 
the  opinions  of  others. 


Communication:  Effectively 
present  concise  written,  visual, 
and  oral  communications. 


Technology:  Effectively  use 
technology  when  required. 


Task  Management:  Demonstrate 
an  ability  to  locate  and  use  resources 
and  an  ability  to  use  time  effectively. 


Safety:  Assess  potential  risks,  and 
follow  personal  and  environmental 
safety  procedures. 


These  basic  competencies  build  skills  that  are  useful  in  a broad  range  of  lifetime  endeavours. 

|||L 

The  eight  icons  described  above  indicate  to  you  that  a basic  competency  has  been  identified  in  a lesson. 
Note,  however,  that  some  of  these  competencies  might  relate  more  to  one  strand  than  another,  so  it  mij 
be  that  not  all  icons  will  appear  in  this  particular  course. 

Note  carefully  that  CTS  courses  are  competency  based;  you  must,  therefore,  successfully 
complete  each  component  to  receive  credit  for  the  course. 


If  you  were  stopped  on  the  street  by  the  police 
and  told  that  you  were  under  arrest,  would  you 
know  what  your  rights  were?  If  you  received  an 
appearance  notice  requiring  you  to  be  in  court 
at  a certain  date  and  time,  would  you  know 
what  was  expected  of  you?  If  you  were  suddenly 
called  up  for  jury  duty,  would  you  have  any 
idea  what  was  going  on?  If  you  were  convicted 
of  a criminal  offence  and  given  a suspended 
sentence,  would  that  mean  anything  to  you? 


When  you've  finished  this  course,  you  should 
be  able  to  answer  yes  to  each  of  these  questions 
and  to  many  similar  queries  related  to  Canada's 
criminal  justice  system.  The  course  will  begin 
by  examining  some  of  the  broader  questions  of 
criminal  law;  then  it  will  work  systematically 
through  the  criminal-law  processes  from  the 
commission  of  an  offence  right  up  to  parole 
from  prison.  The  course  will  finish  up  with  a 
small  report  on  a challenging  issue  in  criminal 
law.  Criminal  law  is  usually  one  of  the  most 
popular  areas  of  legal  studies  among  students; 
you  should  find  this  both  an  informative  and  an 
interesting  course. 
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Assessment  and  Feedback 


This  course  is  worth  one  credit  and  is  comprised  of  four  sections.  Within  each  section,  your  work  is  grouped 
into  lessons.  Within  the  lessons,  there  are  readings,  explanations,  and  questions  for  you  to  work  through. 
You'll  correct  your  work  yourself  using  the  suggested  answers  that  follow  each  lesson.  These  suggested 
answers  will  provide  you  with  immediate  feedback  on  your  progress. 

Accompanying  this  Student  Module  Booklet  are  two  Assignment  Booklets.  You'll  be  referred  to  the 
assignments  in  these  booklets  from  time  to  time  as  you  work  through  the  course— frequently  at  the  end  of  a 
section.  Your  work  in  these  booklets  will  be  submitted  to  your  teacher  for  assessment,  and  at  least  a portion 
of  your  grade  will  be  based  on  them.  The  mark  distribution  is  as  follows: 

Section  1 Assignment  8 marks 

Section  2 Assignment  34  marks 

Section  3 Assignment  28  marks 

Section  4 Assignment  30  marks 

TOTAL  100  marks 

Be  sure  to  check  with  your  teacher  if  this  mark  allocation  is  valid  for  you.  Some  teachers  like  to  include 
other  reviews  and  assignments. 

In  addition  to  your  assignments,  you  will  likely  be  required  to  complete  a final  test.  The  weighting  for  this 
final  test  will  be  determined  by  your  teacher. 


Resources 


In  order  to  complete  Legal  Studies  3080,  you'll  need  the  following  resources: 

• the  course  textbook,  All  About  Law,  fifth  edition,  by  Gibson,  Murphy,  Jarman,  and  Grant 
(Thomson/Nelson  Canada,  2003) 


• a notebook  or  binder  in  which  to  respond  to  questions  asked  in  this  Student  Module  Booklet 

You  should  have  access  to  a computer  and  complete  your  assignments  with  a word-processing  application 
wherever  possible.  As  well,  you  should  arrange  to  have  access  to  the  Internet.  Though  it  won't  be 
mandatory,  some  Going  Further  activities  may  direct  you  to  watch  a live  or  recorded  television  show. 

LearnAlberta.ca 

LearnAlberta.ca  is  a protected  digital  learning  environment  for  Albertans.  This  Alberta  Education  portal, 
found  at  http://www.learnalberta.ca,  is  a place  where  you  can  support  your  learning  by  accessing 
resources  for  projects,  homework,  help,  review,  or  study. 

For  example,  LearnAlberta.ca  contains  a large  Online  Reference  Centre  that  includes  multimedia 
encyclopedias,  journals,  newspapers,  transcripts,  images,  maps,  and  more.  The  National  Geographic  site 
contains  many  current  video  clips  that  have  been  indexed  for  Alberta  Programs  of  Study.  The  content 
is  organized  by  grade  level,  subject,  and  curriculum  objective.  Use  the  search  engine  to  quickly  find  key 
concepts.  Check  this  site  often  as  new  interactive  multimedia  segments  are  being  added  all  the  time. 

If  you  find  a password  is  required,  contact  your  teacher  or  school  to  get  one.  No  fee  is  required. 
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Visual  Cues 


As  well  as  the  CTS  basic-competency  visual  cues  presented  earlier,  from  time  to  time  you  may  encounter  the 
following  cues  or  icons  in  the  margin  of  this  Student  Module  Booklet.  Be  sure  you  understand  what  they're 
prompting  you  to  do. 


Remember  that  any  website  address  given  in  this  course  is  subject  to  change. 


Strategies  for  Completing  This  Course 

Organize  your  materials  and  work  area  before  you  begin.  Be  sure  that  you  have  everything  that  you  need. 
You  should  also  have  a quiet  area  in  which  to  work,  away  from  distractions.  Create  a schedule  for  yourself, 
and  display  it  as  a reminder. 

Because  one  of  the  basic  competencies  of  the  CTS  program  involves  skills  in  working  with  others,  you're 
encouraged  to  work  with  a partner  throughout  the  course  if  possible.  Your  partner  can  be  a friend, 
classmate,  or  family  member.  You  don't  need  to  work  with  the  same  partner  all  of  the  time.  If  you  can't 
work  with  a regular  partner,  it  would  help  if  there  were  someone— a family  member  perhaps — with  whom 
you  can  work  from  time  to  time. 

The  Going  Further  boxes  that  you'll  encounter  in  the  Student  Module  Booklet  signal  optional  enrichment 
material.  Going  Further  provides  opportunities  for  you  to  investigate  or  research  a topic  or  concept  that 
you've  explored  in  the  lesson  and  that  particularly  interests  you.  Going  Further  may  also  give  you  a 
chance  to  apply  your  knowledge  and  skills  in  a practical  way.  You're  encouraged  to  read  the  Going  Further 
suggestions  and  to  attempt  these  enrichment  activities  whenever  possible. 

To  achieve  success  in  this  course,  be  sure  to  read  all  the  directions  carefully;  work  slowly  and  systematically 
through  the  material  in  the  Student  Module  Booklet.  This  approach  will  ensure  that  you're  prepared  for 
your  assignments.  Try  to  set  realistic  goals  for  yourself  each  day  and  each  week  so  that  you'll  complete  the 
course  in  a reasonable  time.  Do  your  assignments  regularly,  and  don't  forget  to  review  and  proofread  your 
work  before  sending  it  to  your  teacher.  Careful  work  habits  will  greatly  increase  your  chances  for  success  in 
Legal  Studies  3080. 
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SECTION  1 : Our  Criminal  Justice  System 


Criminal  Justice  System 


Marv  and  Louis  are  spending  a day  at  the  beach,  and  at  one  point  they  start  talking 
about  a mutual  acquaintance.  Here's  part  of  their  conversation: 

Marv:  Did  you  hear  the  latest  about  Don  Conrad? 

Louis:  No,  what's  that  idiot  gone  and  done  now? 

Marv:  He's  been  found  guilty  in  court  for  beating  some  guy  up  at  a party.  Seems  the  guy 
was  moving  in  on  Don's  new  girlfriend! 

Louis:  I believe  it;  Don's  always  been  trouble.  I wonder  what's  going  to  happen  to  him 
now.  He's  only  18. 

It  seems  as  if  we  hear  about  crimes  like  this  every  day,  but  how  much  of  what's  involved 
do  people  really  understand?  What  will  happen  to  Don  now?  What  events  led  up  to  his 
conviction?  Who  were  the  main  players  and  what  were  their  roles? 

In  this  section  you'll  begin  to  investigate  questions  like  these.  When  you've  finished 
the  section,  you  should  be  able  to  explain  what  criminal  law  is,  identify  some  of  the 
important  statutes  involved,  and  describe  the  system  of  courts  established  in  Canada  to 
deal  with  criminal  trials. 
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You  probably  weren't  particularly  shocked  by  the  crime  referred  to  in  the  introduction 
of  this  section;  after  all,  we  hear  about  this  sort  of  thing  quite  often.  But  if  you  stopped 
to  think  about  it,  you  were  most  likely  glad  that  we  have  laws — and  means  of  enforcing 
them — to  keep  people  like  Don  Conrad  under  control. 


Most  people  agree  that  as  a society  we  need  laws  to  regulate  people's  behaviour  in  order 
to  minimize  occurrences  of  this  sort.  Laws  are  necessary  for  keeping  the  peace  and 
ensuring  an  ordered  framework  in  which  people  can  go  about  their  lives.  Have  you 
ever  wondered  what  life  would  be  like  if  there  were  no  laws?  We'd  be  right  back  in  the 
days  where  the  law  of  "survival  of  the  fittest"  saw  to  it  that  only  the  strongest  lived 
and  prospered. 


Of  course,  laws  aren't  written  in  stone — though  it  sometimes  seems  as  though  they  are. 
As  society  changes,  so,  too,  do  its  laws.  The  development  over  the  past  few  decades  of 
computer  technology  and  the  Internet,  for  example,  has  created  a whole  new  class  of 
problems  with  which  our  lawmakers  must  wrestle.  Computer  crime  didn't  exist  a few 
years  ago,  but  now  it's  a very  serious  issue.  By  contrast,  the  days  have  long  since  gone 
when  horse  stealing  was  regarded  as  a hanging  offence. 


To  get  an  idea  of  how  things  change,  read  the  following  newspaper  article;  then  answer 
the  question  based  on  it. 
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Kids  under  14  can  be  busted  for  being  alone 
on  Edmonton  streets  after  9 p.m.  - and  the  fire 
chief  is  supposed  to  ring  the  fire  bell  nightly  to 
mark  that  curfew. 


■M 


City  Targets  Clapped-out  Bell  Curfew 


The  resulting  bylaw  ruled  anyone  under  14 
shouldn’t  be  outside  without  an  adult  after 
9 p.m.  from  May  to  October  and  after  8 p.m. 
from  November  to  April.  The  fire  chief  was 
ordered  to  sound  the  curfew  each  night. 

Children  breaking  the  bylaw  were  walked  home 
by  police.  Parents  of  the  scofflaws  got  a written 
warning  - delivered  by  their  kids. 

nuwever.  me  cuyb  executive  cummmee  wm  Any  child  caught  twice  under  the  cover  of 

consider  killing  it  and  2,809  other  outdated  darkness  had  to  explain  to  Mom  and  Dad  why 

bylaws  when  councillors  meet  then.  they  were  getting  a $1  fine. 

The  curfew  rule,  officially  Bylaw  140-1897,  was  That  penalty  jumped  to  $2  and  $5  for 

recorded  in  nearly  illegible  handwriting  and  is  subsequent  illegal  acts.  Parents  would  be  sent 


So  says  an  1897  bylaw  - entitled  "ringing  of 
a curfew  bell”  - still  on  city  hall’s  book  of  civic 
conduct. 

It  may  be  a dead  ringer  come  Wednesday, 
however.  The  city’s  executive  committee  will 


filed  in  the  city  clerk’s  office. 


to  jail  for  no  longer  than  30  days  if  they  couldn’t 
pay  the  fines. 

It  says  half  of  Edmonton’s  taxpayers  signed  a 

• . i — i- . i • > ■ V- 


petition  in  June  1897,  demanding  council  kick 
kids  off  the  streets  after  dark. 


The  city  clerk’s  office  is  reviewing 
Edmonton’s  11,300  bylaws. 


all  of 


legislation:  a law 

or  laws  that  have 
been  passed  by  a 
governing  body 


1.  The  article  uses  this  law  as  an  example  of  outdated  legislation  that  should  be  taken 
off  the  books,  but  some  people  might  still  argue  in  favour  of  a curfew  for  young 
children.  What  are  your  views?  Be  sure  to  explain  your  reasons. 

...i  ■!!.■  -a;,  ji,  . n ittiM  lililui* Jlllililiili ulliUUliuliliJiiiiiilll IkWiijiifcl , ■ * . . . ... [.UlUlUlUJl 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 


Of  course  the  idea  that  society  needs  rules  shouldn't  be 
new  to  you.  Every  organization  begins  by  setting  up 
the  rules  and  regulations  its  members  will  live  by. 

You  may  even  remember  doing  this  as  a young  child 
when  you  formed  clubs  with  your  friends.  But  not  all 
rules  make  you  a criminal  if  you  break  them. 

For  example,  in  Canada  we  have  a rule  that  cars 
should  be  driven  on  the  right-hand  side  of  the 
road.  Will  driving  on  the  left-hand  side  make  you  a 
criminal?  If  a newspaper  libels  someone  in  an  article, 
is  this  a criminal  offence?  If  you  break  a contract  of 
employment,  have  you  committed  a crime?  The  question 
becomes,  then,  just  what  does  make  the  breaking  of  some 
rules  crimes?  What  is  a crime  anyway? 


1 "City  Targets  Clapped-out  Bell  Curfew,"  The  Edmonton  Sun,  28  September  1996,  E5.  Reproduced  by 
permission. 
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2.  How  good  are  you  at  recognizing  crimes?  To  test  yourself,  make  a chart  like  the 
following  and  put  a check  mark  {/)  in  the  boxes  that  describe  criminal  acts  in 
Canada. 


L..„ ^ j.:. .ujiL— 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  chart  with  the  one  given  there. 


crime:  an  act 
or  an  omission 
that,  because  it 
poses  a significant 
threat  to  society, 
is  forbidden  by 
law  and  for  which 
the  state  has  the 
power  to  punish 


civil  law:  the 

branch  of  law 
that  governs  the 
relations  between 
individuals 

criminal  law:  the 

branch  of  law  that 
sets  out  certain 
acts  as  crimes  and 
punishes  those 
who  commit  them 


Did  it  surprise  you  to  learn  that  only  the  last  act  in  the  chart  is  a crime?  What  makes  it 
different  from  the  others?  Put  simply,  a crime  is  any  act — or  sometimes  a failure  to  act — 
that  society  considers  so  serious  a threat  to  its  safety  and  well-being  that  government 
authorities  will  prosecute  anyone  committing  it. 


So,  say  I break  a contract  with  you  and  you  want  your  money 
back;  you’re  the  one  who  has  to  take  me  to  court.  That’s  not  a 
crime.  But  if  I murder  you,  that’s  a crime,  and  government 
authorities — namely  the  police — will  come  after  me.  Is  that  it? 


Exactly.  Breaking  contracts,  trespassing  on 
another’s  property,  slandering  another’s  good 
name — things  like  this  that  don’t  normally  pose 
serious  dangers — are  in  the  area  of  civil  law  not 
criminal  law.  In  civil  law,  a wronged  person  has  to 
take  steps  against  the  wrongdoer,  while  in  criminal 
law  the  public  authorities  do  this  job. 
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To  learn  more  about  the  nature  of  criminal  law,  turn  to  pages  103  and  104  of  your 
textbook  and  read  sections  "4.1:  Introduction"  and  "4.2:  The  Nature  of  Criminal  Law." 
When  you've  finished,  answer  the  following  questions. 

3.  Explain  how  the  focus  of  criminal  law  is  different  from  that  of  civil  law. 


common  law: 

the  body  of  law 
that  gradually 
developed  as 
judges  in  English 
courts  made 
decisions  in  the 
cases  they  heard 

precedent:  a 

court  decision 
used  as  the 
basis  for  future 
decisions  in 
similar  cases 


statute:  a law 

passed  by  a 
governing  body 


4.  a.  List  three  purposes  people  believe  criminal  law  ought  to  fulfil. 

b.  Which  of  these  purposes  do  you  think  is  the  most  important?  Give  reasons 
for  your  answer.  If  you  have  a study  partner,  take  different  points  of  view  and 
debate  the  issue. 

5.  According  to  the  Law  Reform  Commission  of  Canada,  what  conditions  must  exist  if 
an  action  is  to  be  considered  a crime? 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


The  basis  of  our  criminal  law  system  lies  in  England's 
common  law.  The  expression  common  law  refers  to 
the  decisions  reached  by  judges  as  they  tried  cases 
over  the  centuries.  These  decisions,  as  a body, 
have  served  historically  as  precedents  on  which 
later  judges  have  based  their  decisions  in  similar 
cases.  In  this  way,  a large  body  of  case  law  (or 
judge-made  law)  has  evolved  over  the  centuries. 

This  is  known  as  the  common  law. 

Originally  there  was  no  real  distinction  between 
criminal  law  and  civil  law.  If  someone  robbed 
you,  for  instance,  or  assaulted  you,  it  was  up  to 
you  to  bring  the  suspect  before  a judge,  and  the 
judge's  principal  concern  was  to  compensate  you  for  your  loss  rather  than  to  punish  the 
wrongdoer.  By  the  twelfth  century  in  England,  a strong  monarchy  had  emerged,  and 
the  Crown  began  to  turn  its  attention  to  the  administration  of  criminal  law.  Cases  in 
which  the  Crown  itself  was  interested  were  known  as  pleas  of  the  crown,  and  involved 
things  like  trespassing  on  the  monarch's  property  or  committing  treason.  Gradually  the 
role  of  the  Crown  expanded,  and  the  idea  developed  that  any  acts  of  violence  within 
the  monarch's  domain  were  public  wrongs  that  should  be  punished  by  the  state.  Hence, 
criminal  law  as  we  know  it  today  was  born. 

Today,  however,  in  Canada  we  don't  rely  directly  on  common-law  decisions  for  our 
criminal  law.  Instead,  we  rely  principally  on  a statute — the  Criminal  Code  of  Canada. 

A statute  is  an  act  passed  by  a governing  body,  and  the  Criminal  Code  was  passed  by  the 
Parliament  of  Canada  in  1893.  It  brings  together  in  one  volume  most  of  the  criminal 
laws  in  existence  in  Canada.  So  for  the  most  part,  there's  no  longer  any  need  to  refer  to 
case  law  or  other  statutes  passed  before  that  date  when  dealing  with  criminal  law.  The 
Criminal  Code  is  an  unusually  large  statute,  consisting  of  over  800  sections.  As  well  as 
outlining  the  principal  crimes  in  Canada,  it  contains  guidelines,  or  rules,  for  making 
arrests  and  conducting  trials. 
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If  you'd  like  to  take  a look  at  Canada’s  Criminal  Code,  go  to  the  website  of  the  Department  of 
Justice  at  this  address: 


http://canada.justice.gc.ca/en/mdex.html 

Once  there,  click  on  the  “Laws”  button  near  the  top-right  corner.  Then,  under  either  the  heading 
“Major  Statutes”  or  “Frequently  Accessed  Statutes,”  you  can  click  on  “Criminal  Code.”  Once  you 
get  the  Table  of  Contents,  simply  click  on  the  first  button— Criminal  Code— and  you  can  access 


any  part  of  this  very  large  statute  you  wish. 


So  today  all  our  criminal  laws 
are  in  the  Criminal  Code ? 


Most,  but  not  all.  There  are  other,  smaller 
statutes  that  contain  criminal  laws. 
Examples  are  the  Youth  Criminal  Justice  Act 
and  the  Controlled  Drugs  and  Substances  Act. 
And  there  are  yet  more  statutes  containing 
what’s  called  quasi- criminal  law.  You’ll  be 
reading  about  them  shortly. 


To  learn  more  about  these  matters,  turn  to 
page  106  of  your  textbook  and  read  section 
“4.3:  The  Power  to  Make  Criminal  Law."  When 
you've  completed  the  reading,  answer  the 
questions  that  follow. 

6.  At  the  time  of  Confederation,  which 
level  of  government  in  Canada  was  given 
jurisdiction  over  criminal  law? 

7.  What  are  quasi-criminal  laws?  Give  an 
example  of  such  a law. 

8.  Though  our  criminal  law  is  now  written 
down  in  a number  of  federal  statutes — most 
notably  the  Criminal  Code — the  courts 

(the  judiciary)  still  play  a role  in  creating 
criminal  law.  Explain  how  this  is  true. 


AfitfiiilliMMdMiii 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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Since  the  Canadian  Charter  of  Rights  and  Freedoms  appeared  as  part  of  the  Constitution  Act, 
1982,  a major  job  of  the  Supreme  Court  has  been  to  test  laws  passed  by  both  the  federal 
and  provincial  governments  to  see  if  they're  in  keeping  with  the  provisions  of  the  Charter.  The 
Charter  appears  in  the  back  of  your  textbook  (pages  600  to  603),  and  the  role  of  the  courts  in 
interpreting  it  is  discussed  in  Chapter  2.  See  especially  pages  48  to  49  and  57  to  58. 

Read  these  materials  to  get  an  understanding  of  the  matter  and  then  keep  an  eye  on  the  news 
media  to  discover  any  current  cases  in  which  the  Supreme  Court  has  recently  ruled  or  will  be 
ruling.  Canada's  laws  have  been  changing  a great  deal  since  the  Charter  was  created,  and  it 
can  be  very  interesting  to  watch  how  the  Supreme  Court  interprets  it. 


Because  both  the  federal  and  provincial  governments  have  a role  to  play  in  establishing 
and  enforcing  the  law,  both  the  Government  of  Canada  and  the  various  provincial  and 
territorial  governments  have  established  departments  (or  ministries)  of  justice.  The 
federal  Department  of  Justice  was  established  in  1868  to  oversee  the  administration  of 
justice  in  what  was  then  a very  young  Canada. 

The  mission  of  the  Department  of  Justice,  as  stated  today,  is  to 

• support  the  Minister  of  Justice  (the  head  of  the  department)  in  working  to  ensure 
that  Canada  is  a just  and  law-abiding  society  with  an  accessible,  efficient,  and  fair 
system  of  justice; 

• provide  high-quality  legal  services  and  counsel  to 
the  government  and  to  client  departments  and 
agencies;  and 

• promote  respect  for  rights  and  freedoms,  the  law, 
and  the  Constitution 

Though  the  federal  Department  of  Justice  is  headquartered  in  Ottawa,  it  maintains 
regional  offices  across  Canada.  The  Alberta  office  is  in  Edmonton. 

Alberta,  like  the  other  provinces  and  territories,  has  its  own  ministry  of  justice — called 
Alberta  Justice.  Its  purpose  is  to  ensure  equality  and  fairness  in  administering  justice 
throughout  the  province.  To  achieve  this  purpose,  it  has  several  specific  goals: 

• to  maintain  law  and  order  and  to  see  that  both  civil  and  criminal  proceedings  are 
carried  out  fairly  and  effectively 

• to  carry  out  the  sentences  passed  by  the  courts 

• to  provide  the  Alberta  government  with  legal  services 

• to  allow  people  access  to  the  social  programs  administered  by  the  department 

• to  provide  legal  aid  to  people  who  cannot  afford  a lawyer 
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All  this  might  seem  a little  confusing.  What's  important  to  remember  is  that  justice  is 
something  that's  shared  between  the  federal  government  and  the  provinces.  While  the 
federal  government  has  the  power  to  make  criminal  laws  and  set  out  legal  procedures, 
it's  the  provinces  that  have  established  and  presently  maintain  the  criminal  courts  and 
that  are  responsible  for  law  enforcement.  Each  province  and  territory,  therefore,  sets  up 
courts  to  administer  justice  and  enforce  federal  and  provincial/territorial  laws. 

And  that's  the  end  of  Lesson  1.  Now  that  you  have  a general  idea  of  what  criminal  law 
is,  it's  time  to  take  a look  at  the  courts  and  their  role.  You'll  be  doing  that  in  Lesson  2. 


1.  Answers  will  vary.  On  the  one  hand,  it  can  be  argued  that  a curfew  of  this  sort  is  an  infringement  on 
the  freedom  of  both  the  children  themselves  and  of  their  parents.  On  the  other  hand,  the  point  can 
be  made  that  in  the  interests  of  public  security  and  the  safety  of  the  children  themselves,  a curfew 
can  be  justified.  These  days  far  more  people  would  likely  argue  the  former  position  than  the  latter, 
but  who  knows  what  direction  our  society's  values  will  be  taking  in  years  to  come? 

2.  Only  the  last  act  in  the  chart  is  a crime.  Most  of  the  others  fall  into  the  area  of  law  known  as 
civil  law , in  which  one  wronged  individual  takes  another  to  court.  (This  will  be  explained  shortly 
in  this  lesson.)  The  second  act  in  the  chart— parking  in  a "No  Parking"  zone— falls  into  the  area  of 
law  called  quasi-criminal  law.  Again,  you'll  be  learning  about  this  shortly. 

3.  While  civil  law  focuses  on  compensating  a person  who  has  been  wronged  by  another,  criminal  law 
focuses  on  penalizing  wrongdoers  and  preventing  further  crimes. 

4.  a.  Based  on  your  textbook  reading,  here  are  several  purposes  you  may  have  listed.  Criminal  law  is 

intended  to 

• protect  society  and  individuals 

• keep  order  in  society 

• discourage  potential  offenders 

• rehabilitate  offenders 

• punish  offenders 

Another  purpose  you  might  have  listed,  though  it  isn't  mentioned  in  the  textbook,  is  to  keep 
dangerous  offenders  away  from  society  so  they  can't  do  any  more  harm. 

b.  Answers  will  vary.  This  is  a hotly  debated  issue  in  criminal  law.  There  are  those  who  think 
that  the  law  is  the  law  and  those  who  break  it  should  simply  be  punished  (and  thereby  setting 
an  example  for  other  would-be  offenders),  while  others  believe  that  we  should  work  hard  at 
helping  criminals  learn  to  reintegrate  into  society  in  a positive  way.  Arguments  can  be  made  for 
both  points  of  view;  were  you  able  to  present  reasons  for  your  own  position? 


Assignment 


Now  open  Assignment  Booklet  A,  turn  to  the  Section  1 Assignment, 
and  answer  question  1. 


Suggested  Answers 
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5.  The  Law  Reform  Commission  suggested  that  if  an  action  is  to  be  considered  a crime,  it  must  meet 
these  conditions: 

• It  must  cause  harm  to  other  people. 

• It  must  violate  basic  values  of  society. 

• Using  the  law  to  deal  with  the  situation  must  not  violate  society's  basic  values. 

• Criminal  law  can  make  an  important  contribution  toward  solving  the  problem. 

6.  The  federal  level  of  government  was  given  jurisdiction  over  criminal  law. 

7.  Quasi-criminal  laws  are  laws  passed  by  the  provincial  and  municipal  governments;  one  possible 
example  is  Alberta's  Traffic  Safety  Act  (in  most  provinces,  the  Highway  Traffic  Act).  Though  it's 
governmental  authorities  such  as  the  police  and  Crown  prosecutors  who  apprehend  and  prosecute 
people  who  break  these  laws,  they  aren't  technically  criminal  laws,  and  those  who  break  them 
aren't  criminals. 

8.  The  judiciary,  or  the  courts,  are  called  upon  to  interpret  statutes  passed  by  the  government.  Those 
who  make  the  laws  can't  envisage  every  conceivable  situation,  and  so  it's  up  to  judges  to  decide 
in  specific  instances  whether  the  law  applies.  As  a result,  a body  of  case  law  has  gradually  built  up 
around  the  federal  statutes  that  embody  our  criminal  law. 

As  well,  judges  are  called  upon  to  decide  whether  a law  passed  by  Parliament  or  a provincial 
legislature  is  in  keeping  with  the  Canadian  Charter  of  Rights  and  Freedoms.  If  they  find  it  isn't,  the 
law,  or  the  part  of  it  that  violates  the  Charter,  is  struck  down,  ceasing  to  be  in  effect.  (For  more 
information  on  the  Canadian  Charter  of  Rights  and  Freedoms,  see  Chapter  2 of  your  textbook — 
pages  50  to  58.  Note,  as  well,  that  the  entire  Charter  appears  on  pages  600  to  603  of  the  text.) 
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Do  you  recall  the  conversation  Marv 
and  Louis  had  about  their  acquaintance 
Don  Conrad  in  the  section  introduction? 
To  better  understand  what  happens  to 
someone  like  Don,  accused  of  a criminal 
offence,  you  have  to  have  a basic 
understanding  of  the  criminal  court 
system.  In  this  lesson  you'll  be  introduced 
to  the  fundamental  structure  of  the  court 
system  that  exists  in  Alberta  (and,  in  the 
case  of  the  higher-level  courts,  across  the 
country).  If  you've  taken  other 
Legal  Studies  courses,  much  of  this 
material  will  likely  be  familiar  to  you. 

In  Alberta,  our  court  system  is  divided 
into  three  levels.  At  the  bottom  level  is 
the  Provincial  Court,  so  called  because 
the  judges  in  this  court  are  appointed 
by  the  province.  In  urban  areas  the 
provincial  court  is  usually  divided  into 
five  separate  divisions,  each  of  which 
hears  cases  of  a specific  sort.  These 
divisions  are  as  follows. 


bylaw:  a written 
law  passed  by 
a municipal 
government 


• Provincial  Court,  Criminal  Division.  This  is  the  largest  division  of  the 
Provincial  Court  and  the  one  that  will  concern  you  the  most  in  this  course.  It's 
here  that  every  criminal  case  starts  out,  except  those  involving  young  offenders, 
though  more  serious  cases  often  end  up  being  tried  in  a higher  court. 

• Provincial  Court,  Civil  Division  (often  called  Small  Claims  Court).  Here 
civil  actions  involving  amounts  of  money  up  to  $25  000  are  usually  heard  (though 
there  are  a few  other  restrictions  on  what  cases  are  tried  here).  If,  for  example,  you 
paid  someone  $3000  to  do  some  work  on  your  property  and  the  work  was  never 
completed,  you'd  commence  an  action  in  this  court  to  recover  the  money. 

• Provincial  Court,  Family  Division.  In  this  division,  cases  involving  many 
family-law  issues,  such  as  child  custody  or  maintenance,  are  heard. 

• Provincial  Court,  Youth  Division.  In  this 
division,  which  was  recently  separated  from  the 
Provincial  Court,  Family  Division,  young  people 
charged  with  criminal  offences  under  the 
Youth  Criminal  Justice  Act  are  normally  tried. 

• Provincial  Court,  Traffic  Division.  As  its 

name  implies,  this  is  the  division  that  hears  cases 
involving  traffic  violations.  It  also  hears  cases 
involving  the  breaking  of  municipal  bylaws. 


20 


Legal  Studies  3080 


The  second  level  of  Alberta  Courts  is  the  Court  of  Queen's  Bench.  Though  this  court 
is  set  up  and  maintained  by  the  province,  its  judges  are  appointed  by  the  federal 
government.  This  court  conducts  trials  for  more  serious  civil  and  criminal  cases.  It  also 
acts  as  an  appeal  court  for  the  Provincial  Court. 


You  mean  if  I’m,  say,  convicted  of  a criminal 
offence  in  the  Provincial  Court,  Criminal 
Division,  and  I want  to  appeal  the  conviction, 
the  case  goes  to  the  Court  of  Queen’s  Bench? 


That’s  right.  The  Court  of  Queen’s 
Bench  acts  both  as  a court  of  first 
instance  for  serious  cases — that  is,  a 
court  where  the  trial  is  first 
heard — and  as  a court  of  appeal 
from  the  Provincial  Court. 


The  third  level  of  courts  in  Alberta  is  the  Court  of  Appeal.  Judges  in  this  court  are  also 
appointed  by  the  federal  government.  No  actual  trials  are  heard  in  this,  the  highest  court 
in  the  province.  Rather,  it  acts  as  a court  of  appeal  from  the  lower  courts;  normally  this 
involves  lawyers  arguing  points  of  law  before  a panel  of  three  judges.  Relatively  very 
few  cases  ever  reach  this  level.  There's  only  one  more  place  a dissatisfied  party  can  go  to 
appeal  a decision  from  this  court — the  Supreme  Court  of  Canada. 

The  Supreme  Court  of  Canada  isn't  an  Alberta  court — as  its  name  most  likely  tells  you. 
This  is  the  highest  court  of  appeal  in  the  land,  comprised  of  nine  judges,  or  justices,  and 
cases  involving  important  points  of  law  come  to  it  from  the  highest  provincial  courts 
of  appeal  from  across  the  country.  If  the  three  judges  in  the  provincial  Court  of  Appeal 
can't  all  agree  on  a decision,  the  losing  party  has  an  automatic  right  to  appeal  to  the 
Supreme  Court.  Otherwise,  a panel  of  Supreme  Court  justices  decides  which  cases  are 
important  enough  for  the  court  to  take  on. 

Not  all  nine  judges  of  the  Supreme  Court  of 
Canada  are  needed  to  hear  a case,  but  it  is  always 
necessary  to  have  an  odd  number  because 
frequently  the  justices  don't  all  agree.  If  a 
case  results  in  a split  decision,  one  side  always 
predominates  and  writes  up  the  majority  decision 
while  the  other  side  writes  up  the  dissenting 
decision.  The  majority  decision,  of  course,  is 
ultimately  the  decision  of  the  court,  which  means 
that  things  can  come  down  to  the  judgement  of 
just  one  justice. 

Once  the  Supreme  Court  of  Canada  has  decided 
an  issue,  there's  no  further  appeal.  This  court's 
decision  is  the  law. 

In  case  this  all  seems  rather  confusing,  the  chart  that  follows  may  help  clarify  things. 
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The  Court  System 


Federal 

Court 


Alberta 

Courts 


Note  that  appeals  from  Youth  Court  go  directly  to  the  Court  of  Appeal  if  indictable  offences  are  involved. 


To  increase  your  understanding  of  the  court  system,  turn  to  page  115  of  your  textbook 
and  read  section  "4.7:  Our  Criminal  Court  System"  as  far  as,  but  not  including,  the 
heading  "Criminal  Offences  and  Procedures"  on  page  117.  Skip  the  case  study 
Reference  Re  Milgaard.  When  you've  finished  the  reading,  answer  the  questions 
that  follow. 


Note  that  this  reading  also  refers  to 
one  court  not  yet  discussed — the 
Federal  Court  of  Canada.  Since  it’s 
not  involved  with  criminal  cases,  it 
isn’t  of  direct  relevance  to  this  unit. 


1.  Explain  how  the  Constitution  Act ; 1867,  divides  authority  over  the  court  system 
between  the  federal  and  provincial  governments. 

2.  a.  Name  the  Provincial  Supreme  Court  of  Appeal  in  Alberta. 

b.  Name  the  Provincial  Supreme  Court — Trial  Division  in  Alberta. 
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extrajudicial 

sanctions 

programs: 

programs  whereby 
some  young 
offenders  can 
admit  to  having 
committed  a 
crime  and  then 
do  something  to 
compensate  for  it 
rather  than  go  to 
court 


3.  In  Alberta,  criminal  cases  start  in  the  Provincial  Court,  Criminal  Division.  Using  the 
information  from  the  chart  on  page  116,  see  if  you  can  determine 

a.  where  a minor  criminal  case  will  end  up  being  tried 

b.  where  a serious  criminal  case  will  be  tried 

4.  If  a criminal  case  is  tried  in  Alberta's  Court  of  Queen's  Bench  and  either  the  Crown 
or  the  accused  wishes  to  appeal  the  decision,  where  will  the  appeal  take  place? 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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Going  Further 
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If  you'd  like  to  learn  more  about  the  court  system  in  Alberta,  try  the  Alberta  Courts  website  at 
this  address: 

http://www.albertacourts.ab.ca/go.aspx?tabid=l 

To  learn  more  about  the  Supreme  Court  of  Canada,  try  this  address: 


http://www.scc-csc.gc.ca/WeIcome/index_e.asp 

You’ve  been  introduced  to  the  court  system  in  this  section, 
and  in  sections  to  follow  you're  going  to  be  taking  a close 
look  at  the  criminal-trial  process.  Of  course,  one  of  the  best 
ways  to  find  out  exactly  what  goes  on  in  a criminal  trial  is  to 
attend  a few  real  ones. 

Now,  or  later  in  this  course  if  you  wish  (Why  not  both?), 
consider  sitting  in  on  an  actual  trial  or  two.  Contact  the  office 
of  the  nearest  Provincial  Court  in  your  area  and  inquire  when 
Criminal  Division  trials  are  to  be  heard.  Then  simply  show  up 
and  take  a seat.  Trials  of  adults  are  open  to  the  public,  so  you 
have  every  right  to  attend  one. 


In  recent  years,  one  objective  of  people  working  in  the  field  of  criminal  law  has  been  to 
come  up  with  methods  of  resolving  criminal  cases  without  having  an  actual  trial.  One 
reason  for  this  is  simply  to  relieve  the  pressure  on  the  court  system,  which  is  backed 
up  with  an  ever-increasing  number  of  cases.  Another  reason  is  to  give  people  who  have 
run  afoul  of  the  system  a chance  to  turn  their  lives  around  without  going  through  the 
stresses  of  a trial  and  the  traditional  punishment  if  they're  found  guilty. 

One  step  in  attaining  this  objective  is  provided  by  the  extrajudicial  sanctions  programs 
set  out  in  the  Youth  Criminal  Justice  Act  As  you  no  doubt  know,  the  Youth  Criminal 
Justice  Act  is  a federal  statute  that  establishes  procedures  and  penalties  for  young  people 
(between  the  ages  of  12  and  17,  inclusive,  who  are  charged  with  having  committed 
criminal  offences.  The  extrajudicial  sanctions  program  established  in  this  statute 
allows  non-violent,  first-time  young  offenders  an  alternative  to  going  through  the 
normal  trial  processes. 
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To  learn  more  about  extrajudicial  sanctions 
programs,  turn  to  page  288  of  your  textbook  and 
read  the  material  under  the  heading  “Extrajudicial 
Sanctions — Alternative  Measures  Program"  (to  the 
top  of  page  289).  Then  answer  the  questions 
that  follow. 


5.  Why  does  the  textbook  use  both  the  terms 
extrajudicial  sanctions  programs  and  alternative 
measures  programs  when  discussing  the  same 
topic? 


6.  Extrajudicial  sanctions  programs  are  referred 
to  as  diversion  programs.  Think  about  the  word 
diversion  and  suggest  a reason  for  this. 


7.  What  is  the  fundamental  reason  for  the  existence  of  extrajudicial  sanctions 
programs  as  set  out  in  the  Youth  Criminal  Justice  Act ? 


8.  What  happens  to  young  offenders  who  agree  to  participate  in  an  extrajudicial 
sanctions  program? 


“ 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there 


Some  people  think  extrajudicial  sanctions  programs 
pamper  young  criminals.  Others  feel  they're  a valuable 
means  of  helping  troubled  youths  get  back  onto  the  right 
path  without  going  through  a criminal  trial  and  getting  a 
criminal  record. 

What  are  your  views  on  programs  of  this  sort?  Back  up 
your  ideas  with  arguments. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 


The  extrajudicial  sanctions  programs  of  the  Youth  Criminal  Justice  Act  are  among  the 
best-known  programs  aimed  at  providing  certain  sorts  of  offenders  options  to  going 
through  the  court  system.  They  aren't,  however,  the  only  ones.  A similar  sort  of  program 
is  now  available  to  adult  offenders  in  some  situations. 

Known  as  an  adult  diversion  program , this  new  alternative  to  the  normal  processes  is 
available  to  adults  accused  of  minor  crimes  who  have  no  criminal  record  or  who  haven't 
previously  benefited  from  diversion  programs.  Though  it's  administered  differently  from 
the  alternative  measures  programs  of  the  Youth  Criminal  Justice  Act , its  goals  and  results 
are  substantially  the  same. 
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Other  experiments  in  this  area  deal 
exclusively  with  Canada's  Aboriginal 
peoples.  Perhaps  you've  heard  of  sentencing 
circles  or  healing  circles  as  alternative 
ways  of  dealing  with  Aboriginal  criminals. 
These  attempts  to  use  traditional  methods 
are  sometimes  employed  in  Aboriginal 
communities  to  resolve  conflicts,  redress 
wrongs,  and,  hopefully,  rehabilitate 
offenders.  The  underlying  idea  here  is  that 
a process  in  keeping  with  the  values  and 
traditions  of  the  Aboriginal  community, 
and  administered  by  that  community,  will 
be  more  likely  to  rehabilitate  criminals 
than  will  a process  that  seems  foreign  and 
external  to  those  accused  of  offences. 


10.  To  learn  more  about  methods  such  as  sentencing  circles,  turn  first  to  page  265  of 
the  textbook  and  read  the  three  paragraphs  at  the  bottom  of  the  page  under  the 
heading  "Sentencing,  Healing,  and  Releasing  Circles."  Then  read  the  issue 
"Should  Native  People  Have  Their  Own  System  of  Justice?"  on  pages  82  and  83. 
When  you've  finished  both  these  readings,  write  a one-page  position  paper  either 
for  or  against  the  use  of  alternative  forms  of  dispute  resolution  such  as  a sentencing 
circle  for  Aboriginal  Canadians.  Be  sure  to  back  up  your  position  with  reasons  and 
arguments.  If  you  have  a study  partner,  take  sides  and  debate  the  issue. 


. 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 


Regardless  of  programs  such  as  the  sentencing,  healing,  and  releasing  circles  for 
Aboriginal  peoples  and  the  extrajudicial  sanctions  programs  of  the  Youth  Criminal  Justice 
Act,  a large  majority  of  the  people  charged  with  criminal  offences  in  Canada  end  up 
in  the  court  system.  As  you  work  through  this  course,  you'll  discover  just  how  this 
system  operates. 
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Going  Further 

““  ' TT“ |I*7 

The  history  of  the  development  of  our  current  legal  system— especially  our  criminal-law 
system,  can  be  fascinating  to  study.  Over  1000  years  ago  in  Anglo-Saxon  England,  for 
instance,  where  the  system  really  started,  people  accused  of  crimes  were  often  called  upon  to 
defend  themselves  in  ways  like  the  foliowing: 

• Trial  by  Combat.  This  method  of  trial  involved  an  armed  battle 
between  the  accuser  and  the  accused.  Women  and  priests  who 
were  involved  in  disputes  could  have  “champions”  fight  for  them 
on  their  behalf.  Trial  by  combat  was  available  only  in  private 
matters  and  could  not  be  used  when  the  Crown  was  a party 
to  the  dispute.  It  was  felt  by  the  participants  and  those  who 
sanctioned  such  proceedings  that  God  would  intervene  to  defend 
the  truthful  or  honest  person. 


• Trial  by  Ordeal.  This  type  of  trial  was  basically  an  appeal  to  supernatural  powers  to 
assist  in  the  decision-making  process.  Those  accused  would  subject  themselves  to 
some  form  of  ordeal,  and  if  they  passed  it  successfully  they  were  declared  innocent. 

This  type  of  trial  could  take  many  forms.  Some  examples  follow: 

- Ordeal  of  Hot  Iron.  The  accused  would  be  given  a rod  of  hot  iron  and  would  have  to 
carry  it  bare-handed  a distance  of  nine  feet.  The  hand  would  then  be  bound  up,  and 
after  three  days  the  bandages  would  be  removed.  If  the  wound  was  unclean  and  had 
festered,  the  accused  was  pronounced  guilty. 

- Ordeal  of  Cold  Water.  This  form  of  trial  was  based  on  the  idea  that  a body  of  water, 
which  was  the  symbol  of  purity,  would  receive  the  innocent  and  reject  the  guilty.  Using 
this  logic,  people  accused  of  a crime  would  be  immersed  in  the  water  and  if  they  sank 
they  were  innocent,  but  if  they  floated  they  were  guilty.  Safeguards  were  implemented 
to  prevent  “innocent”  people  from  drowning;  however,  accidents  did  occur. 

- Ordeal  of  the  Cursed  Morsel.  In  this  trial  the  accused  was  forced  to  swallow  a certain  I 
type  of  morsel;  one  example  was  a feather  inside  some  type  of  food.  If  those  accused 
were  able  to  swallow  it  successfully  they  were  innocent,  but  if  they  choked  they  were 
guilty.  In  another  variation  of  this  ordeal,  those  accused  were  given  dry  bread  and 

stale  cheese  to  eat  while  they  answered  questions.  If  they  choked,  this  was  felt  to  be 
an  indication  of  a guilty  conscience. 

• Trial  by  Compurgation.  This  type  of  trial  consisted  of  the  accused  swearing  an  oath 
as  to  the  truth  of  his  or  her  innocence.  If  the  accused  or  a party  to  a private  dispute 
could  get  11  or  12  “compurgators”  or  “oath  helpers”  to  swear  that  they  believed  the 
accused's  statements  to  be  true,  then  the  accused  would  win  the  case.  These  oath 
helpers  were  not  witnesses  to  the  facts  in  the  case  but  simply  character  witnesses  who 
believed  that  what  the  accused  said  was  the  truth. 

If  historical  investigations  of  material  of  this  sort  interest  you,  see  what  you  can  discover  in 
your  local  library  or  on  the  Internet.  Write  up  your  findings  in  a short  report. 


Assignment 

- . V- 


Now  open  Assignment  Booklet  A,  turn  to  the  Section  1 Assignment, 
and  answer  question  2. 
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Suggested  Answers 

1.  The  Constitution  Act , 1867,  gave  jurisdiction  over  administration  of  justice  to  the  provinces.  This 
includes  authority  over  organizing  and  maintaining  provincial  courts.  At  the  same  time,  jurisdiction 
over  criminal  law  was  given  to  the  federal  government,  along  with  the  authority  to  set  up  and 
maintain  two  other  courts — the  Supreme  Court  of  Canada  and  the  Federal  Court.  So  all  the  lower 
courts  are  controlled  by  the  provinces,  even  though  they  often  must  administer  federal  law.  The 
highest  courts  are  entirely  federal. 

2.  a.  In  Alberta,  the  Supreme  Court  of  Appeal  is  the  Alberta  Court  of  Appeal. 

b.  In  Alberta,  the  Supreme  Court— -Trial  Division  is  the  Alberta  Court  of  Queen's  Bench. 

3.  a.  A minor  criminal  case  will  stay  in  the  Provincial  Court,  Criminal  Division  (and  it  will  be  tried 

before  a judge  without  a jury). 

b.  A serious  criminal  case  will  likely  end  up  being  tried  in  the  Court  of  Queen's  Bench. 

4.  An  appeal  from  a decision  of  the  Court  of  Queen's  Bench  goes  to  the  Court  of  Appeal. 

5.  The  term  alternative  measures  programs  was  used  in  the  Young  Offender's  Act — the  federal  statute 
that  was  replaced  by  the  Youth  Criminal  Justice  Act  in  2003.  Though  the  term  extrajudicial  sanctions 
programs  is  used  in  the  new  statute,  much  of  the  existing  literature  continues  to  use  terms  from  the 
old  one,  so  it's  important  to  know  each  expression. 

6.  It's  called  a diversion  program  because  it  diverts  offenders  from  the  usual  route  through  the  courts 
and  into  prison. 

7.  The  reason  for  extrajudicial  sanctions  programs  is  to  give  youthful  offenders  a chance  to  learn  from 
their  mistakes  before  they  get  criminal  records.  The  idea,  too,  is  that  young  people  are  less  likely 

to  develop  hardened  criminal  habits  if  they  can  be  kept  out  of  jail  where  they'll  come  into  contact 
with  older  criminals. 

8.  Youths  who  agree  to  participate  must  admit  some  involvement  in  the  crime  of  which  they're 
accused.  Then  they  must  complete  all  the  requirements  imposed  upon  them.  This  includes  such 
things  as  apologizing  to  the  victim,  doing  community  or  personal  work,  compensating  the  victim, 
and  attending  counselling  sessions.  When  the  requirements  have  been  completed,  the  young 
offenders  will  have  the  charges  against  them  stayed  and  they  won't  get  a criminal  record.  (Note  that 
because  this  process  involves  admitting  responsibility,  youths  charged  with  crimes  they  really  didn't 
commit  should  insist  on  a trial  where  they  can  defend  themselves.) 

9.  Answers  will  vary.  In  its  time,  the  Young  Offenders  Act  came  under  a good  deal  of  criticism  in  general 
for  going  too  easy  on  youthful  criminals— -a  situation  the  Youth  Criminal  Justice  Act  tries  to  remedy 
without  going  too  far  in  the  other  direction.  Still,  many  people  feel  that  young  offenders,  believing 
they  won't  be  punished  severely  for  their  actions,  are  more  likely  to  commit  crimes.  Others  stress 
that  throwing  young  people  who  have  made  mistakes  into  jail  to  mix  with  hardened  criminals 
simply  ensures  that  they  themselves  will  become  lifetime  criminals.  It's  better,  these  people  say,  to 
give  young  offenders  a chance  to  turn  themselves  around  before  it's  too  late. 

Regardless  of  the  side  you  took,  were  you  able  to  present  sound  arguments? 
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10.  Answers  will  vary.  The  reading  in  your  textbook  should  have  given  you  enough  background  on 
this  issue  to  present  a position,  but  of  course  it's  a much  more  complex  matter  than  this  treatment 
can  show.  Canadian  society  has  only  recently  begun  to  become  seriously  aware  of  the  extent  of 
many  of  the  challenges  facing  Aboriginal  peoples.  But  now  that  that  awareness  finally  seems  to  be 
occurring,  it's  likely  that  you'll  be  hearing  a good  deal  of  discussion  about  how  to  confront  those 
challenges.  In  the  area  of  criminal  law,  this  will  likely  involve  more  attempts  to  use  traditional 
methods  to  deal  with  criminal  behaviour.  Keep  an  eye  on  the  news  media  to  learn  more  about 
alternative  programs  like  the  ones  you've  been  introduced  to  here. 
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The  Job  Profile 

Are  you  possibly  thinking  about  a 
career  in  criminal  law?  Legal  Studies 
is,  as  you  know,  part  of  the  Career 
and  Technology  Studies  program — a 
program  aimed  at  providing  students 
with  skills  and  knowledge  in  areas  in 
which  they  may  possibly  be  considering 
pursuing  a career.  Of  course,  you  may 
be  taking  this  course  simply  for  interest, 
but  if  you  are  considering  a career  in 
some  aspect  of  criminal  law,  this  lesson 
may  be  of  some  help. 

You're  still  just  beginning  work  on  this 
course;  Section  1 is  a short  section,  and 
most  of  the  material  you'll  be  learning 
is  covered  in  the  three  sections  yet 
to  come.  While  you  work  through 
those  sections,  you'll  be  encountering 
descriptions  of  a number  of  jobs  and 
professions  related  to  criminal  law — 
lawyers,  judges,  police  officers,  justices 
of  the  peace,  court  reporters,  probation 
officers,  and  so  on. 


What  this  lesson  asks  you  to  do  is  to  keep  a list  as  you  work  through  the  course  of 
all  the  professions  you  encounter.  You  can  also  add  professions  that  occur  to  you  but 
which  aren't  specifically  mentioned — such  as  correctional  officers,  probation  officers, 
and  forensic  scientists.  Make  notes  about  what  sort  of  responsibilities  and  duties  the 
professions  you've  listed  involve. 


As  your  list  grows  and  you  encounter  jobs  that  you 
think  you  might  like  to  learn  more  about  as  career 
opportunities,  you  can  do  some  research  into  them 
and  see  what  you  can  discover.  One  of  the  best  ways 
to  organize  research  of  this  sort  into  a format  that  you 
might  find  useful  in  helping  make  career  decisions  is 
the  job  profile. 

A job  profile  is  a concise  summary  of  an  occupation 
that  describes  its  important  aspects.  Your  job  profile 
will  be  divided  into  eight  sections  for  easy  reference. 

What  follows  is  a description  of  the  sections  of  a 
job  profile. 
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• Job  title.  This  is  self-explanatory.  Simply  indicate  the  name  of  the  position. 

• Duties.  Explain  here  what  it  is  a person  in  this  position  actually  does. 

• Working  conditions.  Here  you  should  discuss  things  like  the  kinds  of  hours 
that  are  required  in  the  position;  whether  the  job  involves  working  in  an  office, 
travelling,  going  to  court,  and  so  on;  and  any  other  important  or  unusual  aspects 
of  the  job's  demands. 

• Skills  and  aptitudes.  In  this  section  outline  what  personal  qualities  a person 
should  have  for  this  position  and  what  abilities  he  or  she  should  possess  to  do  the 
job  well.  For  example,  does  the  job  require  good  communications  skills?  physical 
stamina?  a talent  for  working  under  pressure?  an  ability  to  work  well  with  others? 

• Education.  Here  explain  the  minimum  level  of  schooling  a person  filling  the 
position  must  have.  High  school?  College  or  university?  If  the  latter,  what  degrees 
are  necessary? 

• Experience.  In  this  part  you  should  indicate  in  general  terms  the  background 
and  experience  a person  is  normally  expected  to  have  to  fill  the  position.  For 
example,  a judge  must  have  spent  a good  many  years  working  as  a lawyer. 

• Career  path.  In  this  section  point  out  at  least  one  other  job  that  you  might 
move  into  from  the  one  you're  describing.  This  will  be  easier  in  some  cases  than  in 
others,  but  do  try  to  indicate  a possible  career  path  for  someone  in  this  position. 

• Salary  range.  Here  simply  state  the  range  of  salary  a person  in  this  line  of  work 
could  expect  to  receive. 

You'll  find  a sample  job-profile  form  later  in  this  lesson. 


If  you're  attending  school,  your  Fegal  Studies  teacher  or  your  guidance  counsellor  is  the 
person  to  go  to  first  for  help  with  your  research;  he  or  she  should  be  able  to  refer  you 
to  sources  that  will  give  you  the  information  you're  after.  Alternatively,  your  school  or 
community  library  should  have  relevant  material;  ask  your  librarian  for  help.  And  of 
course,  the  Internet  can  always  supply  you  with  a great  deal  of  information. 


Doing  the  Research 
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Unfortunately,  your  textbook  doesn't  give  a 
great  deal  of  information  on  careers  in  the  area 
of  criminal  law.  However,  it  does  give  thumbnail 
sketches  of  a few  professions/jobs  that  might  get 
you  started.  Take  a look  at  these  pages: 

• page  119  (devoted  specifically  to  criminal 
law) 

• page  332  (devoted  to  civil  law  but  with 
applications  in  the  criminal-law  area) 

• page  596  (devoted  to  contract  law  but  with 
some  application  in  the  criminal-law  area) 


When  you've  read  these  pages,  answer  the  questions  that  follow. 

1.  Do  any  of  these  career  areas  appeal  to  you?  If  so,  which  one(s)? 

2.  Do  you  think  you  have  the  personal  qualities  and  aptitudes  it  would  take  to  do  this 
sort  of  work?  Explain  your  answer,  using  concrete  details  in  your  explanation. 


iafaiai;»»aaiaMiaai 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 


As  noted  previously,  a good  way  you  could  gather  the  information  you  need  is  by  using 
the  Internet.  The  best  thing  to  do  is  access  a good  search  engine  and  enter  the  search 
terms  you're  researching — for  example,  "paralegal."  Much  of  the  information  you'll  find 
is  likely  to  be  American  rather  than  Canadian,  but  the  basics  should  still  apply. 


Of  course,  the  very  best  way  to  get  information 
is  to  speak  with  someone  who's  actually  doing 
the  job  you're  interested  in.  Once  you've 
decided  on  a job  you're  going  to  investigate 
and  learned  a bit  about  it,  you  might  consider 
trying  to  contact  someone — in  person  or  over 
the  phone — who  does  that  job  and  find  out 
first-hand  just  what  the  job  involves. 


If  you're  studying  in  a classroom  situation, 
your  teacher  may  be  able  to  help  you  arrange 
an  interview.  If  you're  a distance  learning 
student,  you  may  have  to  do  more  on 
your  own. 


Some  students  find  it  difficult  to  make  contacts 
of  this  sort;  but  if  you  phone  someone,  politely 
identify  yourself  as  a Legal  Studies  student,  and  explain  the  purpose  of  the  interview. 
Most  people  will  be  more  than  willing  to  give  you  a few  minutes  of  their  time — either 
over  the  phone  or  in  person— at  a time  you  can  arrange. 
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If  you're  uncomfortable  with  the  idea  of  conducting  an  interview,  the  following  pointers 
should  help: 

• Prepare  beforehand.  Have  all  the  questions  you  want  to  ask  written  down  in 
a logical  order.  Concentrate  on  questions  that  are  specific  to  the  job  you're 
investigating. 

• When  you  arrange  the  interview,  try  to  find  a time  when  your  interviewee  isn't 
usually  very  busy.  You'll  be  able  to  get  much  better  information  if  he  or  she  isn't 
rushing  to  get  back  to  work. 

• If  you're  conducting  the  interview  in  person  (rather  than  over  the  phone),  be  sure 
to  dress  appropriately. 

• Keep  your  questions  on  a professional  level.  Asking  questions  that  are  too 
personal,  such  as  how  much  money  a person  makes,  may  make  the  interviewee 
uncomfortable.  (You'll  have  to  get  this  sort  of  information  elsewhere.) 

• Listen  carefully  and  make  notes.  If  you  wish  to  record  the  interview  electronically, 
be  sure  to  get  permission  first  from  your  interviewee. 

• Keep  the  interview  down  to  a reasonable  length  of  time — maybe  ten  minutes.  Tell 
the  interviewee  how  long  the  talk  will  last  and  be  sure  you  stick  to  that 

time  frame. 


• Thank  your  interviewee  when  the  discussion  is  over.  Following  up  with  a brief 
thank-you  note  a few  days  later  is  a very  nice  touch. 


Of  course,  you  may  not  end  up  doing  an  interview;  it's  simply  suggested  as  a good 
way  to  get  information.  But  you  should  try  to  do  job  profiles  on  at  least  one  or  two 
professions  if  you're  thinking  at  all  of  criminal  law  as  a career  area.  Use  the  job-profile 
format  illustrated  here  for  your  chosen  occupation(s). 
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r 

Job  Title 

\ 

Description 
of  Duties 

Working 

Conditions 

Skills  and 
Aptitudes 

Education 

Experience 

Career  Path 

Salary  Range 

V 

J 

At  this  point,  of  course,  you  may  not  know  whether  or  not  criminal  law  is  an  area  in 
which  you  might  someday  want  to  work.  As  you  progress  through  this  course,  however, 
you  might  just  find  an  interest  in  it  developing;  it's  certainly  one  of  the  most  colourful 
and  exciting  areas  in  the  legal  profession.  If,  after  completing  the  course,  you  find  that 
you've  developed  an  interest  and  want  to  learn  more  about  possible  career  areas,  the 
job-profile  format  used  in  this  lesson  might  help  you  do  some  research.  Don't  forget 
about  it;  it  can  be  a useful  tool  as  you  start  to  think  about  what  it  is  you  want  to  do  with 
the  rest  of  your  life. 
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3.  Before  finishing  up  this  lesson — and  Section  1 — try  the  crossword  puzzle  that  follows. 
It's  based  on  the  terms  and  concepts  you  were  introduced  to  throughout  this  section. 
Test  your  mastery  of  this  material  by  trying  to  complete  it  without  looking  back  at 
the  lessons.  If  you  do  have  to  look  back,  be  sure  to  review  the  material  that  gave  you 
trouble  before  doing  the  assignment  for  Section  1. 

Across 

1. Court:  another  name  for  Provincial 

Court,  Civil  Division 

4.  measures  programs:  another  name  for  extrajudicial  sanctions 

programs 

5.  : the  body  of  judge-made  law 

8.  young : criminals  to  whom  the  Youth  Criminal  Justice  Act 

applies 

10.  : a law  passed  by  a governing  body 

11.  -criminal  laws:  If  you  break  these  laws,  passed  by  provincial 

governments,  the  public  authorities  will  prosecute  you. 

12.  the  Criminal : the  statute  containing  most  of  our  criminal  law 

13.  : an  act  or  omission  forbidden  by  law  and  for  which  the  state 

has  the  power  to  punish. 

14.  There  are judges  in  Canada's  highest  court. 

15.  A is  a court  decision  used  as  a basis  for  future  decisions. 


Down 

2.  law:  not  criminal  law 

3.  Provincial  Court, Division:  where  cases  involving  child 

custody  and  maintenance  are  heard 

5.  law:  If  you  break  this  law,  the  public  authorities  will 

prosecute  you. 

6.  decision:  the  opposite  of  a dissenting  decision  in  the 

Supreme  Court  of  Canada 

7.  Provincial  Court, Division:  where  those  accused  of  breaking 

municipal  bylaws  are  tried 

9.  the  Court  of : Alberta's  highest  court 

10.  the Court  of  Canada:  our  country's  highest  court 

11.  the  Court  of Bench:  where  more  serious  criminal  cases  are 

tried  in  Alberta 
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Suggested  Answers 


1.  Answers  will,  of  course,  vary  from  student  to  student. 

2.  Answers  will  vary.  If  you  had  trouble  answering  this  question,  try  this:  Take  the  position  that 
interests  you  and  make  a list  of  the  skills,  qualities,  and  aptitudes  you  think  would  be  needed  to  do 
the  job.  Then,  beside  this  list,  tick  off  the  ones  you  think  you  possess.  A chart  would  work  well  for 
this  exercise.  When  you've  finished,  look  at  the  qualities  needed  for  the  job  that  you  don't  think 
you  possess.  Are  they  things  you  could  learn,  or  are  they  more  fundamental  qualities  that  go  right 
to  your  personality? 
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Section  1 has  been  a short  introductory  section  designed  to  familiarize  you  with  the 
basics  of  criminal  law  in  Canada  and  the  court  system  that  administers  it.  Now  that  you 
have  a grounding  in  some  of  the  important  concepts,  you're  ready  to  delve  more  deeply 
into  the  workings  of  the  system.  This  process  will  begin  with  Section  2,  which  will 
introduce  you  to  the  elements  of  a crime  and  the  procedures  for  dealing  with  a crime  up 
to  the  actual  trial. 
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Crime,  the  Arrest,  and 
e-trial  Procedures 


You've  probably  seen  it  dozens  of  times  on  TV  and  in  the  movies— a police  officer 
arresting  suspected  criminals  after  an  exciting  chase  and,  while  slipping  on  the 
handcuffs,  quickly  informing  them  of  their  right  to  consult  a lawyer  but  adding  that 
anything  they  say  may  be  used  against  them  in  a court  of  law. 

Is  this  how  things  really  work?  Just  what  rights  does  a person  under  arrest  have?  When 
is  a police  officer  justified  in  arresting  someone?  What  happens  from  the  time  the 
person  is  arrested  up  to  the  first  court  appearance? 


In  this  section  you'll  be  looking  into  questions  like  these.  When  you've  finished  the 
section,  you  should  be  able  to  identify  the  elements  of  a crime,  describe  the  role  of  the 
police  and  the  rights  of  those  they  arrest,  and  explain  basic  pre-trial  procedures  under 
Canadian  criminal  law. 
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Actus  Reus  and  Mens  Rea 


actus  reus:  a 

wrongful  act 

mens  rea: 

a guilty 
mind — usually 
an  intention 
to  commit  a 
wrongful  act 


Imagine  that,  thinking  you  were  all  alone,  you  were  carelessly  swinging  a baseball  bat 
around,  hitting  imaginary  home  runs.  Unknown  to  you,  however,  a neighbour  had 
walked  up  to  talk  to  you  and  your  bat  struck  her  square  on  the  head,  sending  her  to  the 
hospital  emergency  ward.  Would  you  be  guilty  of  the  crime  of  assault? 

If  you  answered  no  to  the  preceding  question,  you  were  right.  Why?  Because  even 
though  you  struck  your  neighbour,  you  had  no  intention  of  hurting  her.  In  our  criminal 
justice  system,  a person  isn't  normally  held  responsible  for  a crime  unless  two  things  are 
present  simultaneously: 

• the  actual  act  (or,  in  some  cases,  a failure  to  act),  voluntarily  carried  out 

• the  intention  of  committing  the  act,  understanding  its  likely  consequences 

In  criminal  law,  Latin  terms  are  used  for  these  two  essential  elements  of  a crime. 

Actus  reus  (literally,  the  act  of  the  thing ) is  the  term  used  to  mean  "a  guilty  act,"  and 
mens  rea  (literally,  the  mind  of  the  thing)  is  the  term  used  to  mean  "a  guilty  mind" — in 
other  words,  usually  an  intention  to  commit  a misdeed.  Both  elements  must  be 
present — and  at  the  same  time.  You  can  intend  to  murder  someone  but  fail  to  do  so,  or 
you  can  accidentally  kill  someone  with  no  intention  whatsoever.  In  neither  case  are  you 
guilty  of  the  crime  of  murder. 
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onus  of  proof: 

the  responsibility 
of  proving 
something  in  court 


1.  Think  back  to  Don  Conrad,  the  young  man  referred  to  in  the  introduction  to 
Section  1 who  beat  up  a rival  for  his  girlfriend. 

a.  What  is  the  actus  reus  of  this  crime? 

b.  Now,  what  is  the  mens  real 

2.  You  intend  to  hit  a friend  with  your  Legal  Studies  textbook.  You  pick  up  the  book 
and  throw  it  across  the  classroom;  however,  your  friend  ducks  and  you  hit  someone 
else.  Are  you  guilty  of  assault  against  this  person?  Explain  why  or  why  not. 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Actus  Reus 

To  learn  more  about  the  element  of  a crime  known  as 
actus  reus , turn  to  page  108  in  your  textbook  and  read 
section  "4.5:  The  Elements  of  a Crime"  as  far  as  the  end  of 
the  discussion  of  actus  reus  at  the  bottom  of  the  page.  Then 
answer  the  following  questions. 

3.  a.  In  a trial,  the  expression  onus  of  proof  is  used 

to  refer  to  the  responsibility  of  proving  that  the 
accused  (or,  in  a civil  trial,  the  defendant)  is  in  fact 
guilty  or  liable.  In  a criminal  trial,  on  which  party 
does  the  onus  of  proof  lie  to  prove  that  actus  reus 
and  mens  rea  were  both  present  at  the  time  of  the  crime? 

b.  To  what  degree  must  this  party  establish  that  these  elements  were  present? 

4.  Explain  how  omitting  to  do  something  can  sometimes  constitute  actus  reus. 
Illustrate  your  answer  with  an  example. 
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Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 

Sometimes,  an  actus  reus  can  be  something  other  than  an  act  or  omission;  it  can  be  a 
state  of  being.  For  instance,  the  Criminal  Code  makes  it  an  offence  simply  to  possess 
break-in  instruments  under  certain  circumstances. 

The  chart  that  follows  summarizes  the  three  types  of  actus  reus  recognized  by  the  courts, 
along  with  an  example  of  each. 


r Actus  Reus 

Example  ^ 

doing  an  action 

committing  an  assault 

omitting  to  do  an  action 

failing  to  assist  a police  officer  when  called  upon 

v having  a certain  state  of  being 

possessing  break-in  instruments  ^ 
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Mens  Rea 


intent:  a state  of 
mind  in  which  a 
person  wants  to 
do  something  and 
can  foresee  the 
results 

knowledge:  the 

understanding 
of  an  action  that 
is  necessary  to 
establish 


mens  rea 


general-intent 
offence:  a crime 
for  which  it's 
necessary  to 
establish  only 
that  the  offender 
intended  the 
deed  in  order  to 
establish  mens  rea 

specific-intent 
offence:  a crime 
that  requires  the 
wrongdoer  to  have 
intended  to  commit 
yet  another  offence 

motive:  a 

person's  reason 
for  committing  an 
offence 


It  probably  seems  natural  to  you  that  a person  can't  be  found  guilty  of  a crime  unless 
that  person  intended  to  commit  it — in  other  words,  unless  the  mens  rea  was  present. 
However,  mens  rea  can  become  a rather  tricky  thing  to  deal  with.  It's  more  complex  a 
matter  than  it  first  appears. 

The  mental  state  required  for  mens  rea  to  be  said  to  exist  can  be  divided  into  two  types: 

• intent  or  knowledge 

• recklessness 

Intent  or  Knowledge 

As  the  words  suggest,  in  situations  where  intent  or 
knowledge  must  be  present  for  mens  rea  to  exist,  it 
must  be  established  that  some  sort  of  intention  or 
understanding  was  present. 

To  learn  more  about  mens  rea  involving  intent  or 
knowledge,  open  your  textbook  to  page  109  and  read 
the  material  under  the  heading  "Mens  Rea " up  to, 
but  not  including,  the  subheading  "Recklessness"  on 
page  110.  For  the  moment,  skip  the  case  study  at  the 
bottom  of  page  109. 

As  you  read,  take  particular  note  of  these  terms  or 
concepts: 

• intent 

• general-intent  offence 

• specific-intent  offence 

• motive 

When  you've  read  this  material,  answer  the  questions  that  follow. 

5.  Leon  hit  George  with  a two-by-four  and  was  charged  with  assault,  a general-intent 
offence.  How  can  the  Crown  prove  beyond  a reasonable  doubt  that  Leon  possessed 
the  necessary  mens  rea  to  have  committed  this  crime? 

6.  Break  and  enter  is  a specific-intent  offence.  Darlene  was  accused  of  break  and  enter 
after  smashing  a neighbour's  window  and  crawling  through  the  opening.  What  must 
the  Crown  establish  beyond  a reasonable  doubt  if  Darlene  is  to  be  convicted? 

7.  In  Alberta  in  1995,  Dorothy  Joudrie  was  charged  with  attempted  murder  of  her 
estranged  husband  when  she  shot  him  six  times  (miraculously,  Mr.  Joudrie  survived 
this  attack).  Her  defence  was  that  at  the  time  she  was  incapable  of  forming  the 
intention  of  killing  her  husband  because  she  was  in  a "dissociative  state"  brought  on 
by  many  years  of  abuse  and  heavy  drinking.  This  defence  was  successful;  the  court 
wasn't  satisfied  beyond  a reasonable  doubt  that  the  necessary  mens  rea  was  present. 
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recklessness:  a 

mental  attitude 
whereby  no 
attention  is  paid 
to  the  possible 
consequences  of 
an  act 


Many  people  were  outraged  by  this  verdict,  feeling  that  anyone  shooting  a gun 
at  another  six  times  at  point-blank  range  clearly  intended  to  kill  that  person. 

Others  agree  that  a person  who  is  drunk,  sleep-walking,  or  suffering  from  certain 
psychological  disorders  can't  be  said  to  intend  their  actions.  What  do  you 
think?  Should  people  like  Ms.  Joudrie  be  convicted?  Explain  your  answer  fully. 
Alternatively,  if  you're  working  in  a classroom  situation  or  have  a study  partner,  take 
sides  and  debate  this  issue. 

8.  Adam  wanted  to  kill  his  mother  so  that  he  could  inherit  her  estate.  One  Saturday, 
while  working  on  the  brakes  of  her  car,  he  considered  allowing  the  fluid  to  slowly 
leak  out,  but  he  lost  his  nerve  and  quickly  finished  his  repair  job.  He  accidentally 
did  create  a leak,  however,  and  his  mother  was  subsequently  killed  in  a crash.  The 
Crown  argued  that  Adam  clearly  had  the  necessary  motive  to  kill  his  mother.  Would 
this  be  enough  to  convict  him?  Why  or  why  not? 
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Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


strict  liability 
offence:  an 

offence  for  which 
no  mens  rea  need 
be  established 
but  for  which  an 
accused  may  be 
allowed  the  defence 
that  reasonable 
preventive  steps 
were  taken 

absolute  liability 
offence:  an 

offence  for  which 
no  mens  rea  need 
be  established  and 
which  allows  no 
defence 

attempt:  a 

criminal  offence 
that  is  committed 
when  a person  tries 
but  fails  to  commit 
a crime 


conspiracy:  a 

criminal  offence 
that  occurs  when 
two  or  more  people 
seriously  plan  to 
commit  a crime 


Recklessness,  Strict  Liability,  and  Absolute  Liability 


Sometimes  the  state  of  mind  necessary  to  establish  mens  rea  is  recklessness.  And  in  some 
situations,  no  mens  rea  is  necessary  at  all. 


But  I thought  mens  rea  has  to  be 
present  for  any  crime — and  that  it 
could  be  of  two  types:  intent  (or 
knowledge)  and  recklessness. 


It  certainly  has  to  be  present  for  the  vast 
majority  of  crimes  and  for  any  offence  in 
the  Criminal  Code.  But  there  are  some 
lesser  offences  where  it  needn’t  be 
present.  Speeding  is  an  example.  If 
you’re  caught  going  over  the  limit,  no 
one  has  to  prove  that  you’d  intended  to 
do  this  or  even  knew  what  speed  you 
were  going.  The  fact  that  you  were  over 
the  limit  is  all  that’s  necessary. 


To  finish  your  study  of  mens  rea,  read  from  the  subheading  "Recklessness"  on  page  110  of 
your  textbook  to  the  bottom  of  page  112,  skipping  the  case  studies.  Pay  special  attention 
to  these  terms  while  reading: 


• recklessness 

• strict  liability  offences 

• absolute  liability  offences 

• attempt 

• conspiracy 
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When  you've  read  this  material,  answer  the  questions  that  follow. 


willful  blindness: 

the  failure  to 
make  an  inquiry, 
knowing  that  you 
should,  because 
you  don't  want  to 
know  the  truth 


9.  Closely  related  to  recklessness  is  the  legal 
concept  of  willful  blindness — a failure  to  find 
something  out  after  learning  of  the  need  to 
find  it  out. 

For  instance,  imagine  that  you  were  asked 
to  carry  a package  for  someone  and  you 
strongly  suspected  that  it  contained  drugs.  If 
you  deliberately  made  no  inquiries  and  took 
possession  of  the  package,  intending  to  plead 
(honestly)  to  the  police  that  you  weren't  sure 
what  the  package  contained,  you  might  well  be 
found  guilty  of  willful  blindness. 

Do  you  think  it's  fair  that  people  might  be  found  guilty  of  crimes  when  they  really 
didn't  know  precisely  what  they  were  doing?  Be  sure  to  give  your  reasons. 

10.  Explain  how  strict  liability  offences  differ  from  absolute  liability  offences. 

11.  Now  turn  to  page  109  of  your  textbook  and  read  the  case  study  R.  v.  Molodowic  at 
the  bottom  of  the  page.  Then  answer  the  three  textbook  questions  that  follow  it. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


When  a legal  case  is  formally  cited,  the  names  of  the  two 
parties  are  given  in  the  title,  separated  by  the  letter  v,  which 
stands  for  versus ; an  example  would  be  Smith  v.  Jones.  In 
criminal  cases  one  party  is,  of  course,  always  the  Crown. 
The  letter  R is  used  to  signify  the  Crown;  it  stands  for  Rex 
or  Regina,  Latin  for  King  and  Queen  respectively. 


To  finish  up  your  introduction  to  actus  reus  and  mens  rea,  test  your  understanding  of  the 
basic  elements  of  a crime  by  answering  the  two  questions  that  follow. 

12.  Read  the  following  scenarios  and  indicate  in  each  case  whether  both  elements 
{actus  reus  and  mens  rea ) are  present.  If  you  think  both  elements  are  present, 
indicate  this  in  each  case  by  saying  whether  the  act  is,  in  fact,  a crime.  Then, 
indicate  just  what  the  actus  reus  and  mens  rea  are,  if  present.  If  one  or  both  are 
missing,  explain  why. 

a.  Richard,  upset  at  losing  $100  in  a poker  game,  hurls  a glass  at  another  player 
and  gashes  him  on  the  cheek. 

b.  Yuri  picks  up  a gun  believing  that  it  isn't  loaded  and  pretends  that  he's  going  to 
shoot  his  sister,  Sonia.  He  pulls  the  trigger,  the  gun  goes  off,  and  Sonia  is  killed. 
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c.  Marilyn  is  furious  with  her  stockbroker  (Kris)  for  failing  to  notify  her  about  a 
wonderful  investment  opportunity.  She  watches  for  him  to  leave  work  and, 
believing  she's  spotted  him,  shoots  him.  Later  she  discovers  that  she  killed 
another  employee  who  resembled  Kris. 

d.  Hoang,  in  a hurry  to  clean  out  his  camper,  starts  throwing  various  articles  he 
doesn't  want  out  the  door  and  onto  his  driveway.  Just  as  he's  throwing  out  a 
rusted  old  hunting  knife,  the  neighbour's  five-year-old  daughter  walks  by.  She 
receives  a stab  wound  in  the  thigh  requiring  seven  stitches  and  a tetanus  shot. 

e.  Joanne  angrily  picks  up  a loaded  shotgun,  takes  aim,  and  shoots  Ricardo  in  the 
foot. 

f.  Emile  wants  to  retrieve  the  CD  player  he  lent  his  girlfriend,  Krista,  but  her 
family  is  out  of  town.  Using  the  key  Krista's  parents  lent  him  so  he  could  water 
their  plants  while  they  were  away,  Emile  enters  the  house  and  takes  away  his 
player. 

§.  Curtis,  mildly  annoyed  with  his  administrative  assistant  for  shredding  an 
important  document,  jokingly  states,  "The  next  time  this  happens,  Evelyn,  I'll 
strangle  you!" 

13.  A1  wants  to  murder  Petru.  He  drives  him  to  the  top  of  a cliff  where  he  shoots  him 
in  the  head.  Believing  Petru  to  be  dead,  he  throws  him  over  the  cliff  to  dispose  of 
the  body.  Later,  an  autopsy  reveals  that,  in  fact,  Petru  was  alive  when  tossed  off  the 
cliff,  but  it  was  the  fall  that  killed  him. 

a.  Al's  defence  at  the  murder  trial  was  that  he  never  had  the  necessary  actus  reus 
and  the  mens  rea  at  the  same  time.  Explain  how  this  was  true. 

b.  Would  A1  be  convicted  of  murder?  Explain  your  answer. 
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Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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Going  Further 

. 

Throughout  this  section  and  lesson— and  indeed  this  entire  course— you  may  want  to  learn 
more  about  the  Criminal  Code  of  Canada  without  having  to  dig  into  so  large  (and,  admittedly, 
rather  intimidating)  a statute  itself.  Here’s  one  website  that  might  be  able  to  give  you  a bit  more 
readily  accessible  information  about  the  Criminal  Code: 

http://www.law-faqs.org/nat/cr-gen.htm 

When  you  get  there,  just  click  on  the  topics  that  interest  you. 
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The  Parties  to  a Crime 

Suppose  you  planned  a crime  but  got  a friend  to 
commit  it  for  you.  Would  you,  as  well  as  your  friend, 
be  guilty  of  an  offence?  You'd  likely  answer  yes  to  this 
question,  and  you'd  be  right;  our  sense  of  justice  would 
be  outraged  otherwise. 

The  Criminal  Code  doesn't  limit  responsibility  to  the 
person  who  has  actually  committed  an  offence.  If  it  did, 
one  result  would  be  that  most  would-be  criminals  with 
any  intelligence  at  all  would  probably  do  their  best 
to  recruit  others  to  actually  commit  the  crimes  they 
plan.  In  fact,  a situation  like  this  already  exists  in  relation  to  the  Youth  Criminal  Justice 
Act  (and  even  more  so  with  its  predecessor,  the  Young  Offenders  Act):  Adult  criminals 
sometimes  solicit  the  help  of  young  people  to  commit  crimes  for  them,  believing  that 
with  the  easier  punishments  given  young  offenders,  there's  less  chance  that  anyone  will 
suffer  much  if  they're  caught.  However,  the  fact  is  that  anyone  caught  doing  this  will 
face  charges  along  with  the  young  offenders  working  for  them. 

People  involved  in  an  offence  can  generally  be  classified  into  one  of  the  groups  in  the 
following  chart. 


• Principal  Offender:  the  person  playing  the  most  active 
role— usually  the  one  who  actually  commits  the  crime 

• Abettor:  a person  who  is  present  and  assists  or  encourages 
the  principal  offender  at  the  time  of  the  offence 

a person  who  advises  or  incites  the  principal  offender  to 
commit  the  crime  or  procures  aid  to  commit  it 

a person  who,  for  whatever  reason,  assists  the  principal 
offender  after  the  crime  has  been  committed — either  by 
helping  him  or  her  escape  or  by  providing  food  and  shelter 


14.  To  get  a better  understanding  of  who  can  be 
implicated  in  a crime,  turn  to  page  114  of  your 
textbook  and  read  section  "4.6:  Parties  to  an 
Offence,"  noting  especially  the  terms  aiding, 
abetting,  and  accessory  after  the  fact.  Include  in 
your  reading  the  case  study  R.  v.  Goodine  on 
page  114.  When  you've  finished  the  reading, 
answer  the  five  textbook  questions  that  come 
after  the  case  study. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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In  this  lesson  you've  covered  a good  deal  of  rather  technical  material.  You  should 
now  understand  the  elements  of  a crime  and  have  a good  basic  grasp  of  what  a 
criminal  offence  is  and  who  can  be  charged  with  having  committed  one.  With  this 
understanding  as  background,  you're  now  ready  to  see  how  the  criminal  justice  system 
works  from  the  commission  of  the  crime  and  the  arrest,  through  the  trial  procedures 
and  sentencing,  and  on  to  the  process  of  punishing  the  offender.  You'll  get  started  on 
this  in  the  next  lesson. 


Assignment 


Now  open  Assignment  Booklet  A,  turn  to  the  Section  2 Assignment, 
and  answer  questions  1 and  2. 


Suggested  Answers 

1.  a.  The  actus  reus  is  the  act  of  beating  up  a rival  over  his  girlfriend. 

b.  The  mens  rea  is  Don's  understanding  of  what  he  was  doing  and  his  intention  of  doing  it. 

2.  This  is  a tricky  question.  Technically  you  could  argue  that  since  you  had  no  intention  of  hitting  the 
person  who  was  actually  struck,  there  was  no  mens  rea  present  and  so  you're  not  guilty.  As  you'll 
see  as  you  read  on,  however,  your  general  intent  to  strike  someone  would  be  sufficient  mens  rea  to 
convict  you. 

3.  a.  The  onus  of  proof  lies  with  the  Crown. 

b.  The  Crown  must  establish  that  these  elements  were  present  beyond  a reasonable  doubt.  In  other 
words,  if  the  judge  or  jury  retains  a reasonable  doubt  at  the  end  of  the  trial,  they're  required  to 
find  the  accused  not  guilty. 

4.  In  some  situations  actions  of  a certain  sort  are  legally  required,  and  failing  to  take  them  constitutes 
the  actus  reus  of  a criminal  offence.  The  example  in  the  text  is  withholding  necessities  from 
someone  you're  legally  responsible  for  (such  as  your  child).  Another  example  is  failing  to  obtain 
help  for  a woman  in  childbirth. 

5.  All  the  Crown  need  show  to  establish  this  general-intent  offence  is  that  Leon  did,  indeed,  hit 
George  and  that  this  was  no  accident.  The  intent  can,  in  fact,  be  inferred  from  the  action;  so  all  the 
Crown  really  need  do  is  prove  that  Leon  struck  George  a blow. 

6.  In  the  case  of  break  and  enter,  a specific-intent  offence,  the  Crown  has  to  establish  that  the 
accused — in  this  case,  Darlene — smashed  the  window  and  entered  the  house  ( actus  reus ) with  the 
intention  of  committing  an  offence  inside,  most  likely  to  steal  something  or  assault  someone 
{mens  rea). 

7.  Answers  will  vary.  Many  people  are  upset  by  the  success  of  defences  like  automatism  (sleepwalking) 
and  drunkenness,  feeling  that  they  allow  people  to  get  away  with  crimes  for  which  they  should  be 
held  responsible.  On  the  other  hand,  the  fact  is  that  sometimes  people  really  do  have  no  control 
over  their  actions;  a sleepwalker  is  a good  example.  Of  course  the  issue  gets  trickier  in  the  case  of 
drunkenness,  where  presumably  the  accused  was  responsible  for  getting  him-  or  herself  into  the 
condition  where  intent  couldn't  be  formed.  You'll  be  looking  at  this  issue  again  later  in  the  course. 
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8.  No,  this  wouldn't  be  enough  to  convict  Adam.  He  had  a motive  to  kill  his  mother,  but  he  didn't 
deliberately  act  on  that  motive. 

9.  Answers  will  vary.  The  key  here  is  whether  or  not  you  suspected — perhaps  strongly — that 
something  was  amiss  but  deliberately  remained  in  the  dark  so  that  you  could  plead  ignorance. 

Most  people  agree  that  willful  blindness  should  constitute  sufficient  mens  rea  in  some  cases  to 
warrant  a conviction. 

10.  Both  strict-liability  and  absolute-liability  offences  require  only  proof  that  the  act  was  committed; 
no  mens  rea  is  necessary.  However,  in  the  case  of  strict-liability  offences,  the  defence  of  due 
diligence  can  be  used.  If  the  accused  can  establish  that  reasonable  care  was  taken  not  to  commit 
the  offence  or  that  he  or  she  honestly  misunderstood  the  situation,  the  court  can  decide  on  an 
acquittal.  By  contrast,  with  an  absolute-liability  offence,  no  such  defence  is  available. 

11.  Textbook  question  1:  Actus  reus  was  present  because  Molodowic  killed  his  grandfather.  The  trial 
court  decided  that  mens  rea  was  present  despite  the  accused's  mental  illness. 

Textbook  question  2:  The  Supreme  Court  concluded  that  mens  rea  was  not  present  because  of 
the  accused's  severe  schizophrenia.  The  court  believed  that  the  accused  could  not  have  understood 
the  moral  aspects  of  what  he  was  doing  in  his  delusional  state. 

Textbook  question  3:  Answers  will  vary.  There  has  been  a good  deal  of  debate  in  the  media 
about  this  issue.  Whichever  side  you  took,  were  you  able  to  give  clear  reasons?  Did  you  consider 
reasons  for  the  opposite  position?  Could  you  defend  yourself  against  them? 

12.  a.  This  is  a crime.  The  actus  reus  is  the  act  of  deliberately  hurling  the  glass  at  another  player; 

the  mens  rea  is  the  intention  to  throw  the  glass  at  a player  and  therefore  cause  an  injury — a 
reasonably  forseeable  result.  This  intent  can  be  inferred  from  the  act. 

b.  This  isn't  the  crime  of  murder,  but  it  might  be  considered  a lesser  offence  requiring  recklessness 
as  the  mens  rea.  The  actus  reus  is  present — firing  the  gun — but  Yuri  had  no  intent  to  shoot  his 
sister. 

c.  This  is  a crime.  The  actus  reus  is  the  deliberate  act  of  shooting  the  employee;  the  mens  rea  is  the 
intention  to  shoot  and  kill.  The  mens  rea  can  be  inferred  from  the  action.  The  fact  that  Marilyn 
got  the  wrong  person  doesn't  change  things. 

d.  This  isn't  a crime.  The  actus  reus  is  present— throwing  a knife — but  there  was  no  intent  to  hurt 
anyone.  Hoang  wasn't  really  being  reckless;  the  accident  wasn't  reasonably  forseeable. 

e.  This  is  a crime.  The  actus  reus  is  the  act  of  shooting.  It's  unclear  whether  Joanne  shot  Ricardo 
deliberately,  but  if  she  did,  the  intent  serves  as  the  mens  rea.  If  the  incident  was  an  accident, 
Joanne  is  still  guilty  of  a crime  for  which  the  necessary  mens  rea  is  recklessness. 

f.  This  isn't  a crime.  There  is  no  actus  reus  or  mens  rea.  Emile  has  permission  to  enter  the  house, 
and  he  takes  nothing  away  with  him  except  his  own  property.  Even  if  he  had  had  to  break  in 
to  get  the  CD  player,  he  wouldn't  be  guilty  of  the  specific-intent  crime  of  break  and  enter  since 
he  had  no  intention  of  committing  an  indictable  offence. 

g.  This  isn't  a crime.  There's  no  actus  reus;  Curtis  doesn't  actually  do  anything  to  his 
administrative  assistant.  There's  also  clearly  no  intent  to  harm  her  either. 
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13.  a.  When  A1  performed  the  actus  reus — actually  killing  Petru — he  had  no  intention  of  killing  him; 

he  was  merely  trying  to  dispose  of  a dead  body.  When  he  had  the  mens  rea — the  intention  of 
killing  Petru — he  didn't  actually  kill  him;  rather,  he  only  wounded  him  to  the  point  where  he 
lost  consciousness. 

b.  Answers  will  vary.  It's  a tricky  one,  isn't  it?  It  seems  absolutely  logical  and  just  that  A1  be 
convicted  of  murder,  but  technically  it's  difficult  to  convict  him.  One  solution  might  be  to 
convict  him  of  the  lesser  offences  of  attempted  murder  and  assault  causing  bodily  harm,  and 
then  giving  him  the  maximum  penalties. 

14.  Textbook  question  1:  The  Crown  believed  that  Goodine  was  guilty  of  a criminal  offence— being 
an  accessory  after  the  fact  to  a murder. 

Textbook  question  2:  The  actus  reus  is  helping  someone  who  has  committed  a crime  to  escape. 

Textbook  question  3:  Goodine  neither  helped  with  shooting  Boyd  nor  encouraged  Johnston  to 
commit  the  crime. 

Textbook  question  4:  Goodine  would  likely  argue  that  he  feared  for  his  life.  He  did,  in  fact, 
plead  that  he  didn't  dare  disobey  Johnston. 

Textbook  question  5:  Goodine  was  acquitted  because  the  jury  accepted  that  he  acted  only  out 
of  fear  for  his  life.  You  may  or  may  not  agree  with  this  acquittal;  could  you  produce  reasons  for 
your  position  if  asked? 

Image  Credits 

All  images  in  this  lesson  were  created  by  or  for  Alberta  Education  with  the  following  noted  exceptions: 

Page 

39  Photodisc/Getty  Images  43  top  right:  © 2005-2006  www.dipart.com 

40  Image  Club/Eyewire/Getty  Images  45  both:  Image  Club/Eyewire/Getty  Images 

41  Image  Club/Eyewire/Getty  Images 


48 


Legal  Studies  3080 


RCMP/GRC 


As  you'll  recall  from  Section  1, 
our  constitution  gives  the  federal 
government  jurisdiction  over  criminal 
law,  but  the  provinces  and  territories 
play  a key  role  in  the  administration 
of  justice.  Both  levels  of  government 
have  the  power  and  responsibility 
of  establishing  police  forces.  Each 
province  decides  how  its  policing  will 
be  done.  Quebec  and  Ontario  have 
their  own  provincial  forces.  Alberta 
and  the  other  remaining  provinces 
have  chosen  to  contract  with  the 
federal  government  for  provincial 
policing  by  the  Royal  Canadian 
Mounted  Police  (RCMP) — a federal 
force.  In  larger  centres,  like  Calgary 
and  Edmonton,  the  municipal 
governments  have  set  up  their  own 
forces  as  well.  But,  regardless  of  which 
level  of  government  is  involved,  the 
police  are  responsible  for  protecting 
the  public  and  enforcing  the  law.  This 
is  no  small  undertaking. 


1.  a.  How  is  your  community  policed — by  its  own  municipal  force  or  by  the  RCMP? 


b.  Describe  your  own  attitude  to  your  local  police.  Do  you  have  confidence  in 
them?  Have  you  had  any  personal  dealings  with  them?  If  so,  what  impression 
did  they  make  on  you? 


MJUtikUUA 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 


It's  doubtful  that  anyone  would  suggest  that  the  police  have  an  easy  job.  They  have  to 
investigate  crimes,  gather  evidence,  apprehend  and  question  suspects,  and  deal  with 
a variety  of  unpleasant  and  dangerous  situations.  Because  it's  their  duty  to  protect  the 
rest  of  us,  the  police  are  granted  a wide  range  of  powers.  If  they  have  sufficient  cause, 
for  example,  they  can  deprive  citizens  of  their  rights,  as  when  they  take  a suspect  into 
custody. 

For  the  most  part,  the  police  must  protect  the  rights  guaranteed  us  in  the  Canadian 
Charter  of  Rights  and  Freedoms — and  those  rights  are  guaranteed  for  offenders  along 
with  everyone  else.  This  puts  added  pressure  on  the  police  as  they  do  their  job;  they 
have  to  follow  proper  procedures  when  they  stop  a vehicle,  make  an  arrest,  or  conduct 
a search  of  private  property.  Much  depends  on  the  seriousness  of  the  crime  and  the 
circumstances  surrounding  it. 
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indictable 
offence:  a serious 
criminal  offence 
for  which  the 
Crown  proceeds  by 
way  of  indictment 


summary 
conviction 
offence:  a 

relatively  minor 
criminal  offence 


hybrid  offence: 

a criminal  offence 
for  which  the 
Crown  can  choose 
to  proceed  by  way 
of  indictment 
or  summary 
conviction 


Imagine  that  you  were  walking  down  the  street  and  were  ^ 
stopped  by  the  police  on  suspicion  of  having  committed  a 
series  of  break  and  enters  in  your  community.  Would  you 
know  your  rights  and  responsibilities?  The  rights  and 
responsibilities  of  the  police?  Do  you  have  to  give  your 
name  and  address?  Do  you  have  to  talk  to  the  police  at  all? 


You'll  be  looking  more  closely  at  your  rights  upon  arrest  in  the  next  lesson.  In 
this  lesson  you'll  be  learning  about  the  rights  and  responsibilities  of  the  police  in 
apprehending  people  they  suspect  of  having  committed  offences.  First,  though,  you'll 
have  to  learn  about  the  different  types  of  offences  people  can  commit. 


The  Three  Types  of  Offences 


Under  Canadian  criminal  law,  offences  are  divided  up  into  three  categories.  They're 
explained  in  what  follows: 


• Indictable  offences  (pronounced  inditeable ) are  the  most  serious  crimes. 

• Summary  conviction  offences  are  relatively  minor  crimes  and  quasi-criminal 
offences. 

• Hybrid  offences  are  crimes  that  fall  in  between — crimes  that  are  in  some 
situations  minor  (such  as  the  theft  of  a few  dollars)  and  in  some  situations  very 
serious  (such  as  the  theft  of  large  amounts  of  money). 

Whether  an  offence  is  classified  as  indictable,  summary  conviction,  or  hybrid  is 
important  in  determining  how  the  police  can  deal  with  suspects.  And,  as  you'll  learn 
later  in  this  section,  an  offence's  classification  also  determines  how  an  accused  person 
will  be  tried  and  how  a convicted  person  will  be  punished.  In  this  lesson,  however, 
what's  important  is  how  these  classifications  affect  the  role  of  the  police. 


To  learn  more  about  the  three-fold  classification  of  offences,  turn  to  page  107  of  your 
textbook  and  read  section  "4.4:  Types  of  Criminal  Offences" — including  the  sidebar 
"The  Law"  at  the  top  of  page  108.  When  you've  finished,  answer  the  following 
questions. 

2.  Hybrid  offences  are  also  known  as  dual-procedure  offences.  What  does  this  mean? 

3.  GeNel  steals  $1800  from  the  till  in  the  store  where  she  works  to  pay  some  debts 
incurred  by  her  husband.  She  has  no  criminal  record.  Will  the  Crown  likely  treat 
this  as  an  indictable  offence  or  a summary  conviction  offence?  Explain  why. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Now  that  you  understand  the  way  offences  are  classified,  you  can  look  at  the  rights  and 
duties  of  police  officers  in  apprehending  suspects. 


50 


Legal  Studies  3080 


appearance 
notice:  a 

handwritten 
document  given 
to  a suspect  that 
outlines  the  charges 
against  the  suspect 
and  states  when  he 
or  she  is  to  appear 
in  court 

information:  a 

sworn  document 
stating  that 
the  police  have 
reasonable  grounds 
for  suspecting  a 
person  of  having 
committed  an 
offence 

justice  of  the 
peace:  a judicial 
officer  who  does 
such  things  as  issue 
arrest  warrants , 
administer  oaths, 
and  deal  with 
the  release  from 
custody  of  an 
accused 

summons:  an 

order  to  appear  in 
court 

warrant  for 
arrest:  a court 
order  giving  the 
police  the  right  to 
arrest  a suspect  and 
bring  him  or  her 
before  the  courts 

arrest:  deprive  a 
suspect  of  his  or 
her  liberty  in  order 
to  answer  charges 
in  court 


Apprehending  a Suspect  and  Laying  Charges 


If  the  police  intend  to  lay  charges  against  you,  they  must  consider  how  to  go  about  it, 
keeping  the  best  interests  of  the  public  in  mind.  They  can  go  about  the  task  in  one  of 
three  ways: 


• by  serving  you  with  an  appearance  notice 

• by  serving  you  with  a summons 

• by  arresting  you 

Now  you'll  look  at  each  of  these  processes  more 
closely. 

The  Appearance  Notice 

The  first  option  open  to  the  police  is  simply  to  give 
you  an  appearance  notice.  This  is  done  when  the 
offence  is  relatively  minor — for  summary  conviction, 
hybrid,  and  less  serious  indictable  offences.  The 

officer  simply  writes  out,  on  the  spot,  a notice  identifying  the  offence  and  giving  the 
date,  time,  and  place  where  you  should  appear.  As  a suspect,  you're  required  to  sign 
the  notice,  and  you'll  be  given  a copy  of  it.  After  that,  the  police  officer  must  swear 
an  information  before  a justice  of  the  peace  to  the  effect  that  he  or  she  has  probable 
grounds  to  suspect  you  of  having  committed  a specific  offence. 


The  Summons 


The  second  option  the  police  have  is  to  give  you 
a summons.  A summons  is  a court  order  directing 
you  to  appear  in  court  at  a specific  time  and  date.  To 
issue  a summons,  the  police  officer  must  first  swear 
an  information  before  a justice  of  the  peace,  and  a 
summons  will  be  issued  only  if  the  justice  is  convinced 
that  there  are  reasonable  and  probable  grounds  for 
suspecting  you  of  having  committed  the  offence 
stated.  If  you  fail  to  show  up  when  you're  required 
to  on  your  summons,  the  court  will  likely  issue  a 
warrant  for  your  arrest,  which  will  allow  the  police  to 
apprehend  and  arrest  you. 


The  Arrest 

The  final  option  available  to  the  police  is  to  arrest  you.  This  process  is  used  when  the 
crime  is  serious  (usually  when  it's  indictable)  and  it  seems  important  to  apprehend  the 
suspect  immediately.  In  order  to  arrest  you,  a police  officer  must 

• identify  him-  or  herself 

• explain  to  you  that  you're  under  arrest 

• inform  you  of  the  charge  against  you 

• inform  you  of  your  right  to  a lawyer 
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The  chief  purposes  for  an  arrest  are  to  preserve  evidence  and  ensure  that  the  accused 
won't  flee  or  commit  further  crimes.  If  you  resist  arrest,  the  officer  may  use  as  much 
force  against  you  as  is  necessary  to  prevent  your  escape — but  no  more.  The  textbook 
reading  you'll  be  doing  shortly  says  that  a police  officer  must  touch  a person  being 
arrested.  The  fact  is,  though,  that  if  other  procedures  are  clearly  followed,  no  actual 
physical  contact  is  necessary. 

There  are  two  types  of  arrest: 

• arrest  with  a warrant 

• arrest  without  a warrant 


Arrest  with  a Warrant 


As  in  the  case  of  a summons,  a warrant  is  issued  by  a justice  of  the  peace  when  a police 
officer  has  sworn  out  (or  laid)  an  information  and  the  justice  is  satisfied  that  there 
are  grounds  for  the  warrant.  The  warrant  will  either  name  or  give  a description  of 
the  accused,  it  will  lay  out  the  charge  against  the  accused,  and  it  will  order  the  police 
to  arrest  that  person  and  bring  him  or  her  before  the  court.  The  seriousness  of  the 
crime  and  the  likelihood  that  the  accused  won't  show  up  for  the  trial  are  taken  into 
consideration  during  this  process;  and  if  the  justice  of  the  peace  believes  that  it's  not  in 
the  best  interests  of  the  public  to  issue  a warrant,  a summons  may  be  issued  instead. 


Arrest  Without  a Warrant 

If  you  watch  police  shows  on  TV  and  in  the  movies,  it's 
arrest  without  a warrant  that  probably  springs  to  mind 
when  you  think  about  the  police  arresting  anyone.  Any 
officer  may  make  an  arrest  without  a warrant  in  the 
following  situations: 

• There  are  reasonable  and  probable  grounds  to 
believe  that  the  suspect  has  committed  or  is 
about  to  commit  an  indictable  offence  or  is  in 
the  process  of  committing  either  an  indictable  or 
summary  conviction  offence. 


• There  are  reasonable  and  probable  grounds  for  believing  that  the  suspect  is  wanted 
on  a prior  arrest  warrant. 

• The  officer  has  served  the  suspect  with  an  appearance  notice  and  the  suspect 
refused  to  accept  it. 

• A bench  warrant  has  been  issued  for  the  suspect  because  he  or  she  failed  to  appear 
in  court  following  a summons. 


To  learn  more  about  the  rights  of  the  police  to  apprehend  and  charge  suspected 
wrongdoers,  open  your  textbook  to  page  190  and  read  section  “7.2:  Arrest"  as  far  as, 
but  not  including,  the  case  study  on  page  192.  When  you've  done  this,  answer  the 
questions  that  follow. 


4.  A police  officer  can't  apprehend  people  merely  because  they  look  or  act  suspicious. 
What  conditions  must  exist  before  an  officer  can  take  action  of  this  sort? 
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5.  A police  officer  catches  someone  in  the  process  of  breaking  into  a home.  When  she 
tries  to  arrest  him,  he  pushes  her  over  and  runs  down  the  street.  The  officer  draws 
her  gun  and  calls  out  that  she'll  shoot  if  the  suspect  doesn't  stop.  When  he  fails  to 
stop,  she  shoots  him  in  the  back,  killing  him.  Would  the  courts  consider  this  use  of 
force  excessive  considering  the  circumstances?  Why  or  why  not? 

6.  Suggest  a situation  in  which  a justice  of  the  peace  or  a judge  might  refuse  to  issue  a 
warrant  for  someone's  arrest. 



Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 

Citizens’  Arrest 

From  time  to  time  you've  probably  heard  of  situations  in  which  a private  citizen  arrested 
a criminal  without  the  aid  of  a police  officer.  It  is  possible  in  certain  situations  for  people 
to  do  this,  and  it  seems  that  lately  there's  been  an  increase  in  the  number  of  citizens' 
arrests  that  are  made. 


Hey,  that’s  good.  It  means  that 
people  are  getting  fed  up  with 
criminals  and  doing  something 
about  it  on  their  own. 


Perhaps.  But  it  can  also  be  a dangerous 
thing  to  do;  and  it’s  always  questionable 
how  much  people  should  take  the  law  into 
their  own  hands.  That’s  why  there  are 
strict  rules  in  the  Criminal  Code  about 
when  citizens’  arrests  may  be  made. 


According  to  Section  494  of  the  Criminal  Code , you,  as  a private  citizen,  can  make  an 
arrest  if 

• you  find  someone  in  the  process  of  committing  an  indictable  offence 

• you  reasonably  believe  someone  has  committed  a criminal  offence  and  is  being 
freshly  pursued  by  the  police 

• you  find  someone  committing  an  offence  on  your  property 

• you've  been  authorized  by  the  owner  of  the  property  to  arrest  anyone  committing 
an  offence  on  it 

You  can  also  make  an  arrest  if  a police  officer  asks  for  your  help  (providing  the  officer 
has  the  legal  authority  to  make  the  arrest). 
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To  improve  your  understanding  of  citizens'  rights  to  make  arrests,  read  the  short 
discussion  on  page  193  of  your  textbook  under  the  heading  "Arrest  by  Citizens" — to  the 
bottom  of  "The  Law."  Then  answer  the  following  questions. 

7.  From  what  you've  learned,  explain  why  people  should  be  extremely  careful  about 
making  citizens'  arrests. 


8.  In  the  right-hand  column  of  the  chart  that  follows,  indicate  with  a yes  or  no 
whether  an  arrest  can  legally  be  made  for  each  situation  that's  described  in  the 
left-hand  column. 


Situations 

Yes  or  No  ^ 

A police  officer  finds  someone  about  to  commit  a 
summary  conviction  offence. 

A private  citizen  finds  someone  about  to 
commit  an  indictable  offence. 

A police  officer  finds  someone  who  has 
just  committed  an  indictable  offence. 

A private  citizen  finds  someone  who  has  just 
committed  an  indictable  offence  and  is  fleeing  from  the  police. 

A police  officer  finds  someone  committing 
a summary  conviction  offence. 

A private  citizen  finds  someone  committing 
^ a summary  conviction  offence  on  his  or  her  property. 

J 

. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Having  completed  this  lesson,  you  should  have  a 
pretty  good  idea  about  what  a police  officer  can  and 
can't  do  when  it  comes  to  apprehending  and  detaining 
suspected  criminals.  You  should  also  understand  the 
rights  of  private  citizens  to  make  arrests.  But  what  about 
the  rights  of  the  people  being  arrested?  This  is  what 
you'll  be  looking  at  in  the  next  lesson. 


Assignment 


Now  open  Assignment  Booklet  A,  turn  to  the  Section  2 Assignment, 
and  answer  questions  3 and  4. 


54 


Legal  Studies  3080 


Suggested  Answers 

1.  a.  Answers  will  vary.  If  you  live  in  a larger  urban  area  in  Alberta,  you're  likely  policed  by  your  own 

municipal  force.  Otherwise  your  local  force  will  be  a detachment  of  the  RCMP. 

b.  Answers  will  vary,  depending  on  many  variables  such  as  your  experiences  with  the  police,  the 
make-up  of  your  local  force,  the  attitude  of  your  friends  and  family,  and  so  on.  Because  the 
police  often  have  to  break  up  noisy  parties,  ticket  speeders  on  the  highway,  and  clamp  down 
on  activities  like  Halloween  and  grad-night  pranks,  some  young  people  develop  negative 
feelings  about  them.  Older  people,  by  contrast,  often  tend  to  see  them  positively — as  providers 
of  security.  Do  you  think  that  your  age  has  anything  to  do  with  your  perception  of  your  local 
police  force? 

2.  Hybrid  offences  can  be  called  dual-procedure  offences  because  it's  left  up  to  the  Crown  to  prosecute 
those  suspected  of  committing  them  either  by  way  of  indictment  or  summary  conviction, 
depending  on  the  seriousness  of  the  act  as  well  as  other  circumstances. 

3.  The  Crown  will  almost  certainly  treat  this  as  a summary  conviction  offence.  In  the  first  place, 
the  amount  stolen  was  $1800— well  below  the  $5000  mark  that  Section  334  of  the  Criminal  Code 
stipulates  as  the  dividing  line  between  theft  as  an  indictable  offence  and  theft  as  a summary 
conviction  offence  (see  "The  Law"  sidebar  on  the  top  of  page  108  of  your  textbook).  Though  the 
textbook  reading  doesn't  mention  it,  the  fact  that  this  is  GeNel's  first  offence  would  also  influence 
the  Crown  to  proceed  by  way  of  summary  conviction. 

4.  A police  officer  must  have  "reasonable  grounds"  to  believe  that  the  person  being  apprehended  has 
committed  an  indictable  offence,  is  committing  an  indictable  or  a summary  conviction  offence,  or 
is  about  to  commit  an  indictable  offence.  Of  course,  at  times  there  can  be  a dispute  over  just  what 
constitutes  "reasonable  grounds." 

5.  It's  likely  that  the  courts  would  find  this  use  of  force  excessive.  It's  true  that  the  suspect  had  been 
caught  committing  an  offence  and  that  he  was  fleeing  to  escape  arrest.  However,  there  was  no 
serious  threat  of  harm  to  anyone  at  the  time,  and  less  violent  means  of  stopping  him  were  likely 
available — such  as  giving  chase  on  foot.  A police  officer  who  deliberately  shot  and  killed  someone 
who  was  likely  unarmed  and  fleeing  down  a street  (where  there  were  presumably  innocent 
bystanders)  from  a non-violent  crime  would  have  a good  deal  to  answer  for. 

6.  A justice  of  the  peace  or  a judge  might  refuse  to  issue  a warrant  if,  after  reviewing  the  police  officer's 
explanation,  he  or  she  concluded  that  there  weren't  reasonable  grounds  to  conclude  that  the  person 
in  question  had,  in  fact,  committed  the  offence. 

7.  People  should  be  careful  for  two  reasons: 

• The  situation  can  become  dangerous  if  the  person  should  decide  to  resist  arrest. 

• There  are  limited  situations  in  which  a citizen  can  legally  make  an  arrest.  If  a mistake  is  made, 
the  person  being  arrested  can  commence  a legal  action  against  the  person  making  the  arrest. 
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Situations 

Yes  or  No  ^ 

A police  officer  finds  someone  about  to  commit  a 
summary  conviction  offence. 

No 

A private  citizen  finds  someone  about  to 
commit  an  indictable  offence. 

No 

A police  officer  finds  someone  who  has 
just  committed  an  indictable  offence. 

Yes 

A private  citizen  finds  someone  who  has  just 
committed  an  indictable  offence  and  is  fleeing  from  the  police. 

Yes 

A police  officer  finds  someone  committing 
a summary  conviction  offence. 

Yes 

A private  citizen  finds  someone  committing 
^ a summary  conviction  offence  on  his  or  her  property. 

Yes 

J 
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Rights  upon  Arrest 


Almost  everyone  has  seen  those  old  movies  where  the  accused  is  arrested  and  taken 
down  to  the  police  station.  The  accused  can  always  be  counted  on  to  shout  out 
something  like  "I  know  my  rights!  I'm  entitled  to  call  my  lawyer!  You  can't  pin  anything 
on  me!  One  phone  call  and  I'm  outta  here!"  But  does  it  really  happen  that  way?  The  fact 
is  that  while  the  movies  have  sensationalized  things,  they  aren't  that  far  off  the  mark.  If 
you're  arrested,  you  do  have  rights;  and  it's  up  to  the  police  to  make  you  aware  of  them. 


detention:  the 

act  of  keeping  a 
person  in  custody 


First,  it's  important  to  distinguish  between  merely  being  detained  by  the  police  and 
actually  being  arrested.  As  you  saw  in  the  preceding  lesson,  the  police  have  to  go 
through  four  steps  to  arrest  you.  The  police  are  also  limited  in  their  right  to  arrest;  as 
you've  seen,  for  example,  an  officer  can't  arrest  you  if  he  or  she  catches  you  about  to 
commit  a summary  conviction  offence— unless  there's  a warrant  out  for  you,  that  is. 

Sometimes,  however,  the  police  will  try  to  detain  a person  when  there  are  no  grounds 
for  an  actual  arrest.  To  learn  about  detention,  turn  to  page  194  of  your  textbook  and 
read  section  "7.4:  Citizens'  Rights"  up  to,  but  not  including,  the  heading  "Rights  on 
Being  Arrested"  on  page  195.  Then  answer  the  following  question. 


1.  You're  walking  down  the  street  and  a police  cruiser  pulls  up  beside  you.  An  officer 
gets  out  and  begins  to  question  you.  Without  even  informing  you  about  what's 
going  on,  the  officer  tells  you  to  empty  your  pockets.  Finding  nothing  suspicious,  he 
says  you'll  have  to  accompany  him  to  the  police  station.  What  are  your  rights  in 
this  situation? 
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Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


Arrest  itself  is,  of  course,  a more  serious  matter  than  detention.  If  you're  ever  arrested 
by  a police  officer,  it's  very  important  that  you  know  your  rights — and  that  you  exercise 
them  intelligently.  The  onus  is  on  the  police  to  inform  you  of  those  rights  and  to  verify 
that  you  understand  them;  but,  since  you're  the  one  whose  rights  are  in  question, 
you'd  better  be  prepared  to  insist  that  everything  be  done 
correctly. 

Sections  7 through  1 1 of  the  Canadian  Charter  of  Rights 
and  Freedoms  lay  out  the  constitutional  rights  of  citizens 
who  are  arrested  or  detained.  If  you  wish,  you  can  turn 
now  to  page  601  of  your  textbook  and  read  through 
all  these  rights.  The  list  that  follows,  however,  is  a 
summary  of  some  of  the  most  important  ones  that  apply 
immediately  upon  arrest. 

If  you're  arrested,  you  have  the  right 


• to  obtain  the  help  of  a lawyer  (counsel) — and  to  be  informed  of  this  right 


• to  be  informed  without  unreasonable  delay  of  the  specific  offence  with  which 
you're  being  charged 

• to  be  presumed  innocent  until  proven  guilty  in  a court  of  law 

• to  be  supplied  with  an  interpreter  if  necessary 


not  to  be  deprived  of  your  liberty  or  security  except  in  accordance  with  the 
"principles  of  fundamental  justice" 


That  sounds  great,  but  I see  a few 
problems.  I mean,  who’s  to  say  what 
an  “unreasonable  delay”  is?  And  that 
phrase  “principles  of  fundamental 
justice”  sounds  great,  but  what 
exactly  does  it  mean? 


You’re  right.  There’s  a good  deal  in  the  Charter 
that’s  open  to  interpretation,  and  the  courts  have 
been  interpreting  it  for  us  since  it  became  law  in 
1982.  However,  this  is  an  ongoing  process,  and  it 
will  be  some  time  before  we’ve  worked  out  just 
how  far  the  Charter  goes  in  balancing  people’s 
rights  with  the  rights  of  the  authorities  to  do 
their  job  of  protecting  society. 
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For  a better  understanding  of  your  rights  upon  arrest,  open  your  textbook  to 

page  195  and  read  to  the  end  of  section  7.4  on  page  196.  When  you've  completed  your 

reading,  answer  the  following  questions. 

2.  In  the  chart  that  follows,  put  a check  mark  (/)  in  the  right-hand  column  beside  each 
police  action  in  the  left-hand  column  that's  legal. 


r Police  Action 

Legality 

Jon  is  arrested  for  a summary  conviction  offence. 
At  the  police  station,  he's  fingerprinted. 

Lara  is  arrested  on  a drug-trafficking  charge. 

At  the  station,  she’s  strip-searched  by  a female  officer. 

Simon  is  arrested  and  told  clearly  of  his  right  to  counsel. 
He  clearly  understands  this,  but  decides  to  waive  this  right. 
The  police  then  question  him  thoroughly. 

Sabrina  is  arrested  for  an  indictable  offence  and 
made  to  take  a lie-detector  test. 

Anders  is  arrested  and  searched.  The  police  keep 
his  car  keys,  even  though  they  seem  totally 
unrelated  to  the  crime  for  which  he’s  a suspect. 

J 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  chart  with  the  one  given  there. 

Release  Procedures 
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bail:  money  held 
to  guarantee  that 
an  accused  will 
appear  at  a later 
hearing 

undertaking:  a 

court  document 
containing 
conditions  an 
accused  agrees 
to  upon  release, 
pending  a hearing 

recognizance:  a 

court  document 
stating  that 
an  accused 
understands 
that  he  or  she  is 
accused  of  a crime 
and  that  he  or  she 
must  attend  court 

writ  of  habeas 
corpus:  a 

court  document 
demanding  that 
the  Crown  show 
why  an  accused  is 
being  held 


Suppose  that  you've  been  arrested,  taken  to  the  police  station,  searched,  fingerprinted 
and  photographed  (if  it's  an  indictable  offence),  and  questioned,  with  a lawyer  present 
if  you  wish — always  a good  idea.  What  happens  next?  Can  the  police  toss  you  into  a cell 
until  your  trial  comes  up,  perhaps  several  months  down  the  road? 

Fortunately,  things  don't  work  that  way.  The  Criminal  Code  requires  the  police  to  follow 
certain  procedures,  and  the  Charter  protects  your  rights  in  this  situation  just  as  it  does 
when  you're  being  arrested.  The  fact  is  that  the  majority  of  people  who  are  arrested 
aren't  locked  up;  rather,  they're  released  on  certain  conditions,  as  you'll  see  shortly,  until 
they  have  to  appear  in  court. 

Of  course,  the  cases  the  news  media  report  normally  involve  violent  crimes,  and  in 
those  situations  the  people  arrested  are  usually  locked  up  for  the  protection  of  society. 
That's  why  you're  probably  used  to  thinking  of  suspects  in  criminal  cases  being  marched 
briskly  off  to  jail. 

To  find  out  what  really  happens  to  most  suspects  after  arrest  and  questioning,  open  your 
textbook  to  page  200  and  read  all  of  section  "7.6:  Release  Procedures,"  skipping  the  case 
study  on  page  200.  In  your  reading,  pay  close  attention  to  these  terms: 

• bail 

• an  undertaking 

• a recognizance 

• a writ  of  habeas  corpus 

When  you've  completed  this  reading,  answer  the  following  questions. 

3.  a.  People  hear  a great  deal  about  bail  being  granted  to  an  accused  or  about 

someone  posting  bail  for  an  accused,  but  not  everyone  is  clear  on  just  what  this 
means.  Explain  what  bail  is  and  just  how  the  system  works. 

b.  Explain  why  the  bail  system  is  no  longer  used  much  in  Canada. 

4.  Describe  what  will  likely  happen  to  the  accused  in  each  of  the  following  cases  after 
an  arrest  has  been  made  and  initial  questioning  carried  out: 

a.  Pierre  is  arrested  for  shoplifting  an  item  valued  under  $100 — his  very  first 
offence. 

b.  Madeleine  is  arrested  for  assault  with  a deadly  weapon — a serious  indictable 
offence. 

c.  Siegfried  is  arrested  for  causing  a public  disturbance— a summary  conviction 
offence — and  he  tells  the  arresting  officer  that  there's  no  way  he'll  ever  show  up 
in  court. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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One  of  the  terms  you  encountered  in  your  last 
reading  was  habeas  corpus — a very  important  legal 
concept  and  a right  enshrined  in  the  Canadian 
Charter  of  Rights  and  Freedoms.  Habeas  corpus  is  a 
Latin  phrase  meaning  you  must  have  the  body.  A writ 
of  habeas  corpus  is  a document  requiring  a person 
held  in  custody  to  be  brought  quickly  before  a judge. 

There  the  authorities  must  explain  why  the  person  is 
being  held. 

Habeas  corpus  is  a fundamental  legal  principle; 
without  it,  the  police  could  arrest  suspects  and  keep 
them  indefinitely  without  trial.  With  it,  anyone 
denied  a bail  hearing  after  arrest  can  apply  for  a writ 
and  will  be  brought  promptly  before  a judge.  If  the  judge  rules  that  there  is  sufficient 
reason  to  hold  the  accused,  every  eight  days  the  accused  has  the  opportunity  to  be 
brought  before  a judge  again  to  disclose  any  mistreatment. 

Before  leaving  this  discussion  of  release  procedures  and  the  rights  of  people  detained  or 
arrested  by  the  police,  test  your  mastery  of  the  material  by  responding  to  the  following 
questions. 


5.  Mr.  Macleod  was  arrested  and  charged  with  a serious  indictable  offence;  he  was 
brought  before  a justice  for  the  first  time  three  days  later.  Is  this  legal?  Explain. 

6.  Ms.  Thibault  was  detained  at  the  police  station  without  being  arrested  and  charged 
with  a crime.  If  you  were  her  lawyer,  what  advice  would  you  give  her? 


7.  Explain  the  role  of  an  undertaking. 
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Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Police  Rights  of  Search 

A textbook  reading  you  did  earlier  in  this  lesson  discussed  the  rights  of  the  police  to 
search  people  they  arrest.  The  right  to  make  searches  of  both  people  and  places  is  very 
important  in  police  work.  When  those  the  police  arrest  come  to  trial,  the  Crown's  case 
will  likely  be  made  up  largely  of  evidence  gathered  at  the  scene  of  the  crime. 

Evidence  often  includes  physical  objects  that  help  demonstrate  the  involvement  of 
the  accused  in  the  crime.  Examples  are  things  like  narcotics,  weapons,  and  stolen 
property.  Evidence  like  this  must  prove  beyond  a reasonable  doubt  that  the  accused 
committed  the  actus  reus  and  had  the  necessary  mens  rea  at  the  time  of  its  commission. 
The  gathering  of  evidence  is,  as  you  might  expect,  a very  serious  matter,  and  once  again 
the  Canadian  Charter  of  Rights  and  Freedoms  puts  limits  on  how  far  the  police  can  go  in 
obtaining  it. 
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search  warrant: 

a document  issued 
by  a justice  of  the 
peace  or  a judge 
authorizing  the 
police  to  search  a 
building,  receptacle, 
or  place 


The  power  to  search  both  people 
and  places  is  a very  important  tool 
for  investigating  officers.  The  right 
to  search,  however,  isn't  one  that's 
guaranteed  the  police;  they  have  to 
conduct  their  searches  in  accordance 
with  the  law.  Under  common  law,  the 
police  are  allowed  to  search  anyone 
placed  under  arrest  or  anyone  they 
believe  is  carrying  a concealed  weapon. 
They  can  also  search  the  property 
that's  under  the  control  of  the  accused, 
though  this  doesn't  mean  they  have 
the  automatic  right  to  search  homes. 

All  other  searches  are  subject  to  specific 
statutes — for  instance  the  Controlled 
Drugs  and  Substances  Act. 

RCMP/GRC 

Section  8 of  the  Canadian  Charter  of  Rights  and  Freedoms  guarantees  Canadian  citizens 
freedom  from  "unreasonable  search  or  seizure."  Not  only  must  searches  be  authorized 
by  either  a statute  or  common  law;  they  must  also  be  "reasonable."  This  means  that 
the  police  can't  conduct  a search  because  of  a hunch;  they  must  have  reasonable  and 
probable  grounds.  A person's  right  to  privacy  can  be  interfered  with  only  if  it's  felt  to  be 
in  the  best  interests  of  the  collective  society. 

The  search  warrant  is  the  major  source  of  authority  to  conduct  searches.  If  an  officer 
wants  to  conduct  a search,  the  first  step  is  to  swear  an  oath  before  a justice  of  the  peace. 
This  is  called  laying  an  information.  This  document  contains  a statement  of  the  officer 
outlining  the  reasons  for  the  search,  the  place  to  be  searched,  and  the  evidence  believed 
to  be  present  there.  The  document  must  identify  the  premises  (home,  apartment,  and 
so  on)  to  be  searched  and  the  crime  being  investigated;  and,  as  far  as  possible,  it  should 
describe  the  goods  being  sought. 

If  the  justice  of  the  peace  is  satisfied  that  the  officer  has  reasonable  grounds  for  the 
request,  he  or  she  signs  the  document  and  the  warrant  becomes  legal.  The  Criminal  Code 
provides  that  the  warrant  must  be  carried  out  between  the  hours  of  6:00  a.m.  and 
9:00  p.m.  of  the  same  day  unless  otherwise  authorized.  The  police  must  carry  the 
warrant  with  them  and  produce  it  upon  request.  If  the  owner  of  the  premises  decides 
not  to  comply  with  the  police,  they  may  use  as  much  force  as  is  required  to  break  into 
the  premises. 

That  last  sentence  raises  the  question,  what  if  the  police 
use  more  force  than  is  required?  Is  there  someone 
watching  over  the  police?  The  answer  is  yes.  In  1973  the 
Law  Enforcement  Review  Board  was  established.  Its  role 
is  to  provide  for  an  independent  and  impartial  review  of 
citizens'  complaints  against  the  police.  A decision  of  this 
board  can  result  in  an  official  warning  being  sent  to  an 
officer  for  a minor  offence;  if  the  offence  is  serious  enough, 
the  officer  can  be  dismissed. 
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Section  "7.5:  Search  Laws"  in  your  textbook  discusses  more  fully  the  basic  rules  the 
police  must  follow  in  searching  for  evidence.  Turn  to  page  196  and  read  all  of  this 
section,  skipping  the  two  case  studies.  Then  answer  the  questions  that  follow. 

8.  a.  A police  officer  has  reason  to  believe  that  a home  is  being  used  to  produce 
counterfeit  money.  Explain  precisely  what  steps  the  officer  must  take  if  the 
house  is  to  be  searched. 


b.  On  the  day  of  the  search,  an  emergency  comes  up  and  the  search  can't  be  made 
until  10:00  p.m.  What  will  the  police  likely  have  to  do? 

c.  A new  warrant  is  sworn  out  and  the  police  arrive  at  the  home.  When  the 
startled  homeowner  demands  to  see  the  warrant,  the  officer  in  charge  simply 
waves  it  in  his  face.  The  homeowner  denies  the  police  entry.  Is  he  within 
his  rights? 

d.  When  the  search  finally  takes  place,  one  of  the  officers  involved  notices  a 
restricted  weapon  lying  on  a table;  the  homeowner  can't  supply  registration. 
She  confiscates  it  despite  the  objections  of  the  homeowner.  Is  she  within  her 
rights?  Explain. 

e.  Another  officer  becomes  worried  that  if  there's  one  restricted  weapon  on  the 
premises  there  may  be  more.  He  frisks  the  homeowner  looking  for  a weapon.  Is 
he  acting  legally? 


9.  For  which  of  the  following  places  must  the  police 
have  a warrant  in  order  to  search  for  illegal  drugs 
that  they  reasonably  believe  are  there? 

• a car 

• a school  locker 

• a home 

• a barn 

10.  A police  officer  spots  you  driving  in  an  unsafe 
manner  and  pulls  you  over.  Does  she  need  a 
search  warrant  to  search  your  vehicle?  Explain 
your  answer. 

11.  You're  a farmer  and  the  police  drive  onto  your  property  and  announce  that  they 
intend  to  search  your  outbuildings  for  a hydroponic  marijuana  operation.  They 
have  no  warrant.  Is  this  legal?  Explain. 

12.  The  police  receive  a call  claiming  that  a husband  in  a neighbouring  house  seems  to 
be  beating  up  his  wife.  The  police  enter  the  home  without  permission  and  find  this 
criminal  act  in  progress.  Do  they  then  have  the  right  to  search  the  building?  Why 
or  why  not? 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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13.  The  rules  limiting  the  right  of  search  of  the  police  are  in  place  to  protect  citizens 
from  unwarranted  intrusion  on  the  part  of  the  authorities,  yet  some  people  feel 
they  go  too  far,  actually  working  to  protect  criminals  and  frustrate  police  work. 

What  are  your  thoughts  on  this  issue?  Should  the  police  be  given  stronger — or 
perhaps  weaker — rights  of  search,  or  should  things  be  left  as  they  are?  Present  your 
views  in  a one-page  position  paper.  If  you  have  a study  partner,  take  sides  and 
debate  the  issue. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 


In  this  lesson  you've  taken  a look  at  how  the  rights 
of  Canadian  citizens  not  to  be  interfered  with 
are  balanced  against  the  rights  of  the  police  to 
protect  society  from  criminal  activity.  It's  a delicate 
balancing  act — and  one  that's  always  being  refined. 

In  recent  years,  for  example,  the  growing 
perception  of  a terrorist  threat  has  created  an 
environment  that  allows  the  police  greater  powers 
when  dealing  with  suspected  terrorists  than  they 
otherwise  would  have.  Some  people  object  to  this 
infringement  on  the  rights  of  individuals  in  the 
name  of  security.  In  future,  the  balance  may  well 
shift  back. 


Of  course,  this  balancing  act  doesn't  end  with  arrest  and  the  search  for  evidence;  it  goes 
on  throughout  the  pre-trial  and  trial  processes.  It's  the  pre-trial  process  that  you'll  be 
looking  at  in  the  next  lesson. 


Assignment 


Now  open  Assignment  Booklet  A,  turn  to  the  Section  2 Assignment, 
and  answer  questions  5,  6,  and  7. 


Suggested  Answers 

1.  In  this  situation,  you  should  ask  why  you're  being  detained  and  demand  to  consult  with  a lawyer. 
A citizen  who's  illegally  detained  by  a police  officer  can  later  bring  a legal  action  for  false  arrest  or 
detention  against  the  officer;  to  this  end,  anyone  in  this  situation  should  get  the  officer's  badge 
number  and  the  names  of  witnesses  if  possible.  You're  also  allowed  to  use  reasonable  force  to  resist 
an  unlawful  detention. 


64 


Legal  Studies  3080 


r Police  Action 

Legality  ^ 

Jon  is  arrested  for  a summary  conviction  offence. 
At  the  police  station,  he’s  fingerprinted. 

Lara  is  arrested  on  a drug-trafficking  charge. 

At  the  station,  she’s  strip-searched  by  a female  officer. 

/ 

Simon  is  arrested  and  told  clearly  of  his  right  to  counsel. 
He  clearly  understands  this,  but  decides  to  waive  this  right. 
The  police  then  question  him  thoroughly. 

/ 

Sabrina  is  arrested  for  an  indictable  offence  and 
made  to  take  a lie-detector  test. 

Anders  is  arrested  and  searched.  The  police  keep 
his  car  keys,  even  though  they  seem  totally 
unrelated  to  the  crime  for  which  he's  a suspect. 

/ 

J 

3.  a.  Bail  is  money  that  someone  posts , (that  is;  turns  over  to  the  authorities)  to  guarantee  that  an 

accused  who  has  been  released  prior  to  trial  will,  in  fact,  appear  in  court  at  a later  date.  If  the 
accused  fails  to  appear,  the  bail  money  becomes  the  property  of  the  Crown;  if  he  or  she  does 
appear,  the  money  is  returned  to  the  person  who  posted  it. 

b.  Today  people  realize  that  the  bail  system  discriminates  against  people  who  simply  cannot 
raise  enough  money  to  post  bail.  Now  an  accused  who  pleads  not  guilty  must  be  released  on  a 
promise  to  show  up  for  a hearing  except  under  special  circumstances. 

4.  a.  This  is  a minor  offence  and  Pierre  is  a first-time  offender;  therefore,  heTl  be  released  until  his 

court  date. 

b.  Because  this  is  a serious  indictable  offence,  Madeleine  will  have  to  be  brought  before  a justice 
within  24  hours  for  a bail  hearing.  If  she  pleads  not  guilty,  she'll  be  released  on  her  promise  to 
appear  in  court  unless  the  Crown  can  show  that  she's  a danger  to  society  or  is  unlikely  to  appear 
in  court. 

c.  This  is  a minor  offence,  but  since  there  are  grounds  for  believing  that  Siegfried  won't  appear  in 
court,  he'll  likely  be  confined  until  his  bail  hearing,  which  should  take  place  within  24  hours. 

5.  No,  this  isn't  legal.  In  the  case  of  indictable  offences  with  a penalty  of  more  than  five  years' 
imprisonment,  an  accused  must  be  brought  before  a justice  within  24  hours. 

6.  You  should  probably  advise  her  to  apply  for  a writ  of  habeas  corpus. 

7.  An  accused  who  is  released  must  sign  an  undertaking.  This  document  states  that  the  accused 
understands  that  he  or  she  has  been  charged  with  an  offence,  that  a court  appearance  will  be 
necessary  at  a specific  time  and  date,  and  that  any  conditions  laid  down  by  a judge  are  to 

be  followed. 
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8.  a.  The  officer  must  get  a search  warrant.  To  do  this,  he  or  she  must 

• swear  before  a justice  of  the  peace  or  a judge  that  an  offence  has  been  committed 

• swear  that  there  are  reasonable  grounds  to  believe  that  there  is  evidence  of  illegal  activity  on 
the  premises 

• explain  the  grounds  for  these  beliefs 

• explain,  if  the  information  came  from  an  informer,  why  the  informer  is  reliable 

b.  The  police  will  probably  have  to  apply  for  a new  warrant. 

c.  Yes,  the  home  owner  is  within  his  rights  to  insist  on  seeing  a copy  of  the  search  warrant  before 
granting  the  police  permission  to  enter  the  premises. 

d.  The  weapon  is  restricted  and  was  lying  in  plain  view,  and  the  police  officer  found  it  while 
searching  the  premises  for  items  outlined  on  the  warrant.  Since  the  owner  couldn't  supply  any 
registration,  and  since  the  gun  could  certainly  be  related  to  the  criminal  activities  of  the  home 
owner,  a court  would  likely  agree  that  the  officer  was  acting  within  her  rights. 

e.  Since  one  illegal  weapon  was  found,  the  police  could  reasonably  have  feared  that  people  on  the 
premises  might  be  armed  with  others.  Therefore  the  court  would  probably  agree  that  the  officer 
had  the  right  to  frisk  the  home  owner. 

9.  The  only  place  listed  for  which  the  police  must  have  a warrant  to  search  for  illegal  drugs  that  they 
have  reasonable  grounds  for  suspecting  are  present  is  the  home — a private  residence. 

10.  If  the  officer  has  reasonable  grounds  to  suspect  there's  illegal  liquor  in  the  car,  she  has  the  right 
to  search  it  without  a warrant.  Your  unsafe  driving  may  cause  the  officer  to  suspect  that  liquor  is 
involved;  if  it  can  be  smelled  on  your  breath,  there's  even  more  justification  for  a search.  If  there's 
no  reason  to  suspect  that  you  have  alcohol,  however,  the  officer  can't  carry  out  the  search. 

11.  If  the  police  have  reasonable  grounds  to  suspect  that  you're  illegally  growing  marijuana,  they  can 
search  your  property,  with  the  exception  of  your  house,  without  a warrant.  They  can't,  however, 
simply  decide  to  search  the  grounds  on  a whim,  and  they  should  have  a warrant  for  any  search 
unless  it's  impractical  to  get  one. 

12.  No,  the  police  can't  search  the  home,  since  they  lack  a warrant,  but  they  can  legally  enter  it  in 
this  situation. 

13.  Answers  will  vary.  Most  of  us,  it  seems,  get  upset  when  we  hear  about  people  who  have  obviously 
engaged  in  criminal  activity  getting  off  the  hook  simply  because  the  police  obtained  their  evidence 
illegally.  It  strikes  everyone  as  unjust  that  a criminal  should  escape  punishment  because  of  a 
"technicality."  On  the  other  hand,  these  laws  are  there  to  protect  all  of  us  from  intrusion  into  our 
lives  by  state  authorities.  A society  with  a government  that  has  the  power  to  investigate  its  citizens 
at  any  time  and  to  any  degree  without  having  to  justify  its  actions  is  at  least  as  frightening  as  a 
society  where  criminals  sometimes  escape  justice. 

Whichever  side  you  took  on  this  issue,  were  you  able  to  support  your  ideas  with  reasons 
and  arguments? 
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You'll  recall  that  criminal  offences  in  Canada  are  divided  into  three  categories: 

• summary  conviction  offences,  which  are  relatively  minor  offences  (such  as 
common  assault,  causing  a disturbance,  or  nudity  in  a public  place) 

• indictable  offences,  which  are  more  serious  offences  (such  as  break  and  enter, 
murder,  and  treason) 

• hybrid  offences,  which  are  offences  that  the  Crown  can  decide  to  treat  as  summary 
conviction  offences  or  as  indictable  offences,  depending  on  their  severity  (such  as 
sexual  assault) 

As  the  expression  summary  conviction  suggests,  offences  that  fall  into  this  category  are 
treated  summarily — in  other  words,  in  a relatively  uncomplicated  way.  If  you're  accused 
of  having  committed  a summary  conviction  offence,  you  won't  have  any  formal 
pre-trial  procedures;  your  lawyer  will  simply  interview  any  Crown  witnesses  and 
probably  speak  with  the  Crown  prosecutor  before  the  trial. 

Then,  if  you're  an  adult,  you'll  be  tried  by  a judge  in  the  Provincial  Court,  Criminal 
Division.  Basically,  the  steps  you'll  go  through  before  the  trial  will  look  like  those  in  the 
following  diagram.  You'll  take  one  of  two  routes  to  your  trial,  depending  on  whether  a 
summons  or  an  appearance  notice  has  been  issued. 
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Of  course,  for  a hybrid  offence  where  the  Crown  decides  to  go  the  summary  conviction 
route,  the  same  process  will  be  used. 

Things  get  more  complicated  for  indictable  offences,  however.  Indictable  offences  can 
themselves  be  divided  into  three  types: 


• Relatively  minor  indictable  offences  must  be  tried  in  Provincial  Court,  Criminal 
Division.  These  are  called  absolute  jurisdiction  offences  because  the  Provincial  Court 
has  absolute  authority  over  them.  Offences  such  as  theft  or  fraud  under  $5000 
and  keeping  a betting  house  fall  into  this  category.  Basically,  the  process  isn't  very 
different  from  that  used  in  summary  conviction  offences. 

• Very  severe  offences,  such  as  treason,  murder,  and  bribing  a judge,  have  to  be 
tried  in  a higher  court — in  Alberta,  in  the  Court  of  Queen's  Bench — where  a judge 
and  jury  will  be  used  to  decide  the  case.  The  Provincial  Court  has  no  authority 
whatsoever  over  these  offences. 

• All  other  indictable  offences  give  the  accused  a choice  of  where  and  how  the  trial 
will  be  conducted.  The  accused  can  choose  one  of  three  routes: 
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disclosure:  the 

process  whereby 
the  Crown  presents 
its  case,  and  the 
evidence  on  which 
it's  based,  to  the 
defence  prior  to  the 
trial 

preliminary 
hearing:  a hearing 
held  before  a 
trial  for  a serious 
indictable  offence 
to  determine 
whether  the  case 
is  strong  enough 
to  proceed  with  a 
trial 

plea  negotiation 
(or  plea 
bargaining):  an 

informal 
pre-trial  process 
that  usually  results 
in  the  accused's 
pleading  guilty  to 
a lesser  offence  in 
return  for  a lighter 
sentence 


- trial  by  judge  in  the  Provincial  Court,  Criminal  Division 

- trial  by  judge  in  the  Court  of  Queen's  Bench 

- trial  by  judge  and  jury  in  the  Court  of  Queen's  Bench 

In  Section  3,  you'll  be  examining  just  what  happens  in  a criminal  trial.  Because  trials  for 
indictable  offences  being  held  in  the  Court  of  Queen's  Bench  involve  the  most  steps, 
this  is  what  you'll  be  looking  at  as  a basic  model.  In  the  remainder  of  this  lesson,  you'll 
be  taking  a brief  look  at  the  steps  leading  up  to  a trial  for  a serious  indictable  offence. 

Turn  to  page  202  of  your  textbook  and  read  all  of  section  "7.7:  Awaiting  Trial";  it  ends 
on  page  209.  Skip  the  two  case  studies  and  the  "Agents  of  Change"  sidebar  if  you  wish. 
In  your  reading,  pay  especially  close  attention  to  these  terms: 


• disclosure 

• preliminary  hearing 

• plea  negotiation 


When  you've  completed  this  reading,  answer  the  following  question. 


1.  According  to  your  text,  an  emphasis  has  been  placed  on  the  process  of  disclosure  in 
recent  years.  Explain  why  this  is,  being  sure  that  in  your  answer  you  explain  how 
disclosure  works  and  what  purpose  it  serves. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


Normally  the  first  appearance  of  anyone  who  has  been  released  after  arrest  is  to  set  a 
trial  date  and  to  decide  on  the  type  of  trial.  After  that  comes  the  preliminary  hearing. 
Here,  the  Crown  prosecutor  has  to  make  only  a prima  facie  case,  which  means  only 
enough  evidence  to  allow  a provincial  court  judge  to  decide  if  there's  enough  evidence 
against  the  accused  to  proceed  to  trial  in  a higher  court.  If  there's  not,  the  case  won't  go 
any  further,  and  a great  deal  of  time  and  money  will  be  saved. 

2.  An  accused  has  the  right  to  skip  a preliminary  hearing  and  go  directly  to  trial.  What 
reasons  might  an  accused  have  for  doing  this? 

3.  Plea  negotiation — or,  to  use  it's  less  flattering 
but  better-known  label,  plea  bargaining — isn't 
a formal  requirement  of  our  criminal  justice 
system,  but  it's  a very  common — and  many 
feel  important — informal  process.  Both  pros 
and  cons  can  be  presented  in  the  debate  that 
surrounds  the  issue  of  plea  bargaining. 

a.  Explain  how  plea  bargaining  works. 

b.  In  a chart  like  the  one  that  follows,  present 
advantages  and  disadvantages  of 
plea  bargaining. 
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Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


duty  counsel:  a 

lawyer  on  duty 
at  court  and  the 
police  station  to 
give  legal  advice  to 
those  who  need  it 


One  other  topic  briefly  mentioned  in  your  last  textbook  reading  is  that  of  legal  aid. 
You've  already  encountered  the  term  duty  counsel  when  looking  at  arrest  procedures, 
but  probably  this  would  be  a good  time  to  learn  a bit  more  about  the  legal  services 
available  to  you  if  you  ever  found  yourself  arrested  and  facing  trial. 

A duty  counsel  is  a lawyer  on  duty  at  the  court  and  the  police  station  whose  job  it  is 
to  advise  people  who  have  been  arrested  or  who  are  appearing  before  a judge  and  who 
don't  have  a lawyer  of  their  own.  In  Alberta,  duty  counsels  are  supplied  free  of  charge  by 
the  Legal  Aid  Society  of  Alberta;  their  role  is  to  supply  on-the-spot  legal  advice. 


If  you're  arrested  and  you  have  no  lawyer  to  contact — the  usual  situation,  by  the  way, 
despite  what  you  might  see  on  television  shows — you  can  ask  to  consult  a duty  counsel 
before  speaking  with  the  police.  Duty  counsel  can  also  help  you  enter  your  plea — guilty 
or  not  guilty — and  give  you  preliminary  advice  about  your  case.  They  can  help  you  out 
during  your  first  court  appearance,  but  that's  as  far  as  their  role  goes.  When  your  case 
comes  to  trial,  a duty  counsel  can't  represent  you. 


That’s  great  as  far  as  it  goes,  but  what  about  after 
that?  Lawyers  are  expensive;  what  happens  at 
your  trial  if  you  can’t  afford  to  get  one? 


Good  question.  The  Canadian  Charter 
of  Rights  and  Freedoms  guarantees  all 
Canadians  with  criminal  charges  the 
right  to  legal  counsel.  That’s  where  legal 
aid  comes  in.  Read  on. 
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If  you're  within  certain  income  guidelines — in  other  words,  if  you  don't  have  a lot  of 
money — the  Legal  Aid  Society  of  Alberta  will  probably  supply  you  with  a lawyer  to 
act  on  your  behalf  throughout  your  trial.  Most  often  this  service  is  available  to  people 
charged  with  a serious  crime  that  could  result  in  a jail  sentence,  but  it's  sometimes  open 
to  those  up  on  a summary  conviction  charge  as  well.  The  catch  is,  though,  that  the 
service  isn't  really  free;  you  have  to  pay  the  Legal  Aid  Society  when  you  can  afford  to. 
However,  lawyers  who  work  for  legal  aid  charge  less  than  other  lawyers,  so  you're  still 
getting  a deal. 


There  are  other  sources  of  legal  aid  available  to  people  who  can't  afford  a lawyer.  Here 
are  a few  of  them: 

• In  Calgary  and  Edmonton,  law  students  operate  Student  Legal  Services,  which  can 
give  you  free  legal  advice  and  even  represent  you  in  court  for  minor  offences. 

• Calgary  Legal  Guidance  gives  free  advice  to  people  with  lower  incomes  when  they 
don't  qualify  for  legal  aid. 

• The  John  Howard  Society  helps  people  caught  up  in  the  criminal  justice  system 
with  counselling  and  referral  services. 

• The  Elizabeth  Fry  Society  also  helps  people  in  conflict  with  the  law,  including 
assistance  with  first  appearances  in  court. 

And  if  you  can  afford  a lawyer  but  don't  happen  to  have  one,  you  can  contact  the 
Lawyer  Referral  Service,  operated  by  the  Law  Society  of  Alberta.  This  service  will  give 
you  the  names  of  three  lawyers  in  your  area  who  specialize  in  the  kind  of  law  you  need; 
you  can  contact  one  or  all  of  them  for  a free  half-hour  appointment.  If  you  end  up 
hiring  one  of  them,  however,  you'll  have  to  pay  the  normal  fee  he  or  she  charges  clients. 

4.  And  now  for  some  fun.  To  finish  up  this  lesson — and  Section  2— try  your  hand  at 
the  crossword  puzzle  that  follows.  Note  that  you  may  have  to  dig  a few  expressions 
out  of  your  textbook  and  Section  1 as  well. 


72 


Legal  Studies  3080 


Across 


5.  A(n) -intent  offence  is  a criminal  offence  that  requires  proof 

of  intent  beyond  that  of  a general-intent  offence. 

6.  The of  proof  is  the  responsibility  of  proving  something. 

10.  This  is  a Latin  word  for  physical  act 


13.  This  is  a serious  type  of  offence. 

14.  For  a(n) -intent  offence  the  mens  rea  can  be  inferred  from 

the  fact  that  the  actus  reus  was  carried  out. 

18.  At  a preliminary  hearing,  the  Crown  need  only  make  a(n) 

case. 

19.  The  lawyer  for  the helps  an  accused  at  a criminal  trial. 
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is  money  paid  to  gain  release. 


22. 

23.  This  is  an  order  to  appear  in  court. 

24.  This  is  a type  of  liability  for  which  no  mens  rea  need  be  shown. 

25.  A(n) is  a document  outlining  the  reasons  the  police  have 

for  believing  that  an  offence  was  committed. 

Down 

1.  If  you  forget  to  do  something,  you  could  be  guilty  of  a crime  of 

2.  This  is  the  Latin  word  for  mind. 

3.  This  means  to  help  in  the  commission  of  a crime. 

4.  -criminal  laws  appear  in  provincial  statutes. 

7.  This  is  a type  of  mens  rea  where  the  suspect  disregards  possible  dangers. 

8.  A(n) is  the  reason  a person  may  have  to  commit  a crime. 

9.  This  type  of  offence  can  be  treated  as  either  indictable  or  summary  conviction. 

10.  This  means  to  encourage  another  to  commit  a crime. 

11.  This  is  a type  of  mens  rea  where  it's  necessary  to  be  aware  of  certain  facts. 

12.  In  Canada,  Parliament  has over  criminal  law. 

15.  This  means  to  take  someone  into  custody  to  be  tried  on  a criminal  charge. 

16.  A(n) notice  is  a legal  document  requiring  a person  to  appear 

in  court  on  a certain  date. 

17.  Habeas is  the  principle  that  prevents  the  authorities  from 

holding  those  they  arrest  for  an  indefinite  period  without  bringing  them  to  trial. 

20.  A(n) conviction  offence  is  a relatively  minor  offence. 

21.  The represents  society  in  criminal  proceedings. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  puzzle  with  the  one  given  there. 
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From  time  to  time  in  this  course,  you're  referred  to  the  internet  as  a way  of  learning  more 
about  a particular  topic.  The  Internet  is  a wonderful  source  of  information;  however,  if  you 
want  to  use  other  sources,  an  easy  one  you  can  access  free  of  charge  from  anywhere  in 
Alberta  is  the  Dial-A-Law  service  operated  by  Calgary  Legal  Guidance.  Simply  by  punching 
in  a number  on  a touch-tone  telephone  and  following  the  recorded  instructions,  you  can 
access  a wide  variety  of  practical  legal  information. 

To  contact  Dial-A-Law,  dial  234-9022  if  you  live  in  Calgary.  If  you  live  elsewhere  in  the 
province,  dial,  toll-free,  1-800-332-1091.  Follow  the  instructions  you’re  given  over  the 
phone  to  get  access  to  the  information  you  want. 

Here  are  a few  topics  in  the  Dial-A-Law  series  that  relate  to  material  you've  been 
dealing  with: 

-235  Police  Powers  and  Youth  Rights 

- 3 12  "First.  Appearance  in  Provincial  Court 

- 3 14 . Effects  of  Pleading  Guilty  to  a Criminal  Offence 

- 317  The  Court  System 

- 342  Legal  Assistance  in  Alberta 


344  Applying  for  Legal  Aid 
245  Duty  Counsel 

631  Civil  Rights  and  Arrest 

632  Search  and  Seizure 


Note  there  are  other  topics  covered  in  the  DiaS-A-Law  series  that  will  be  of  relevance  to 
material  yet  to  be  covered  in  this  course. 

In  a Going  Further  activity  in  Section  1,  it  was  suggested  that  sometime  while  doing  this 
course  you  should  try  to  sit  in  on  actual  court  sessions.  Now  that  you  know  a bit  more 
about  the  processes  involved,  you  might  consider  attending  a session  of  Provincial  Court, 
Criminal  Division  to  watch  the  procedures  first  hand.  Of  course,  you’ll  understand  a great 
deal  more  of  what's  going  on  in  actual  trials  after  completing  the  next  section,  but  at  this 
point  you  should  have  enough  awareness  of  the  preliminary  proceedings  (things  like  first 
appearances,  the  setting  of  trial  dates,  and  so  on)  to  get  some  real  benefit  from  watching 
actual  courtroom  proceedings. 


And  that's  the  end  of  this  lesson— and  the  end  of  Section  2.  You've  now  followed  the 
basic  procedures  involved  in  criminal  cases  from  the  commission  of  the  offence  to  the 
start  of  the  trial.  In  Section  3,  you'll  discover  just  what  goes  on  in  a criminal  trial. 


Assignment 


■ iiiiliii jit  liiiiii 


Now  open  Assignment  Booklet  A,  turn  to  the  Section  2 Assignment, 
and  answer  question  8. 


\ 
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Suggested  Answers 

1.  Disclosure,  a process  that's  mandatory  for  trials  by  judge  and  jury  and  optional  for  trials  by  judge 
alone,  involves  a pre-trial  meeting  between  the  Crown  prosecutor  and  the  accused  (and  his  or  her 
lawyer).  Here  the  Crown  has  to  disclose  all  its  evidence  so  that  the  accused  can  prepare  a defence. 
Disclosure  also  gives  the  accused  a chance  to  try  to  convince  the  Crown  that  it  doesn't  have  a case. 
The  reason  this  process  has  been  emphasized  lately  is  that  it  keeps  the  time  and  cost  of  trials  down; 
frequently  as  a result  of  disclosure,  the  accused  will  decide  to  plead  guilty.  It's  even  possible  that 
with  increased  use  of  disclosure  the  need  for  preliminary  hearings  can  be  done  away  with. 

2.  Perhaps  the  accused  has  decided  to  enter  a guilty  plea,  or  perhaps  he  or  she  wants  to  get  on  with  the 
trial  as  soon  as  possible.  Another  reason  might  be  that  the  accused  simply  wants  to  avoid  the  bad 
publicity  that  a preliminary  enquiry  might  entail. 

3.  a.  Plea  negotiation  is  the  process  whereby  the  Crown  and  the  accused  (and  normally  his  or  her 

lawyer)  agree  that  if  the  Crown  goes  for  a less  serious  charge,  the  accused  will  plead  guilty.  An 
example  would  be  dropping  a charge  from  murder  to  manslaughter.  In  this  way  a trial  can  be 
avoided  and  the  accused  gets  a milder  sentence.  The  judge  must  agree  to  the  deal;  otherwise  the 
trial  goes  ahead  as  planned. 

b.  Compare  your  chart  to  the  one  that  follows. 


r Plea  Bargaining  j 

Advantages 

Disadvantages 

• The  court  system  is  relieved  of  the  burden 

• The  accused  loses  the  right  to  a trial, 

of  many  cases. 

which  might  have  resulted  in  a "not 
guilty"  verdict. 

• In  a sense  justice  is  obtained  quickly 

because  the  accused  is  convicted  and 

• Justice  can  be  compromised  when 

punished,  albeit  for  a lesser  offence. 

negotiations  are  carried  out  behind  closed 
doors. 

• Because  a trial  is  avoided,  the  family  of  a 

victim  of  crime  can  avoid  the  suffering  a 

• If  the  judge  rejects  the  bargain,  any 

trial  can  cause  them. 

evidence  the  Crown  obtained  during  the 
bargaining  process  can  be  used  in  court. 
This  can  damage  the  accused's  chances  of 

winning.  j 
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In  this  section  you've  learned  about  the  legal  processes  leading  up  to  a criminal  trial. 
You've  discovered  the  elements  that  must  be  present  if  a crime  is  to  take  place,  and 
you've  seen  the  different  categories  of  criminal  offences.  You've  looked  at  the  rights 
of  the  police  and  of  private  citizens  in  matters  such  as  arrest,  detention,  search, 
and  seizure.  As  well,  you've  learned  about  release  and  pre-trial  procedures  and  the 
rights  guaranteed  Canadians  who  find  themselves  accused  of  having  committed  a 
criminal  offence. 

Section  3 will  continue  the  sequence  begun  in  this  section.  In  it  you'll  work  your  way 
through  the  actual  trial  process  and  look  at  defences  open  to  those  accused  of  crimes. 
When  you've  finished  Section  3,  you  should  have  a sound  understanding  of  the  basic 
criminal  justice  processes  at  work  to  protect  Canadians  both  from  criminal  activity  and 
from  a powerful  law-enforcement  system. 
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movies.  Have  you  ever  noticed  how  the  tension  is  sustained  right  up  to  the  end,  when 
a surprise  witness,  a new  piece  of  evidence,  or  an  unexpected  confession  suddenly  turns 
things  around  and  the  right  side  wins? 

ff  I off  W ci  ■ if  f if  ’■  f i ■ y;-  :- 

It  makes  for  good  drama,  but  it's  not  the  way  things  work  in  real  courtrooms.  In  this 
section  you'll  learn  what  really  goes  on  in  court  during  a trial.  When  you've  finished 
the  section,  you  should  be  able  to  describe  how  a courtroom  is  organized,  explain  how 
a jury  is  selected,  identify  the  procedures  used  in  the  presentation  of  evidence  and 
examination  of  witnesses,  and  explain  a variety  of  defences  to  criminal  charges. 


The  Adversary  System 


Have  you  ever  heard  courtroom 
lawyers  (or,  as  they're  more  correctly 
called,  litigation  lawyers ) referred  to 
as  hired  guns ? It's  not  a very  flattering 
description,  but  in  a way  it  fits. 

People  going  to  a criminal  trial, 
remember,  are  presumed  to  be  innocent 
until  they're  proven  guilty;  and  they 
have  the  right  to  hire  lawyers — legal 
professionals — whose  job  it  is  to  do 
everything  legally  within  their  power 
to  win  their  clients'  cases  (or,  failing 
that,  to  minimize  the  penalties  they'll 
pay).  This  can  be  difficult  for  lawyers 
who  find  themselves  defending  people 
they  believe  to  be  guilty,  but  lawyers 
who  wouldn't  do  their  very  best  for 
their  clients  would  be,  in  effect,  denying 
those  clients  a fair  and  open  trial- — 
and  the  fundamental  right  of  being 
considered  innocent  until  proven  guilty 
in  a court  of  law. 


I think  I understand.  Let’s  say  I’m  a lawyer  and  I 
think  my  client’s  a real  lowlife  who  deserves  to  go  to 
jail.  So  I don’t  try  very  hard  to  get  him  off  the  hook. 
But  meanwhile,  the  other  side’s  working  like  crazy 
to  convict  the  guy.  So  he’s  not  really  getting  a fair 
trial  at  all;  both  sides  are  really  out  to  get  him. 


Exactly.  Our  legal  system  is  based  on  the  idea  that  in  a 
trial  both  sides  present  their  cases  as  strongly  as  they 
can — within  legal  limits,  of  course — in  front  of  an 
impartial  judge  or  judge  and  jury.  Then  it’s  up  to  the 
judge  and/or  jury  to  decide  what  the  truth  is.  A lawyer’s 
job  isn’t  to  decide  on  a client’s  guilt  or  innocence  but 
simply  to  present  the  best  possible  defence. 
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adversary 
system:  a method 
of  trying  legal  cases 
that  involves  two 
sides  contesting  the 
issue  before  a third, 
impartial,  party 
who  will  decide  the 
case 

Crown 

prosecutor:  a 

lawyer  employed 
by  the  government 
to  prosecute  those 
accused  of  criminal 
and  quasi-criminal 
offences 

defendant:  in 

criminal  cases, 
a person  charged 
with  an  offence; 
the  accused 

accused:  a person 
charged  with  a 
criminal  offence; 
the  defendant 

defence 

counsel:  a lawyer 
representing  a 
defendant 


r \ 


This  way  of  going  about  a trial  is  called  the  adversary  system  because  it  involves  two 
opposing  forces — adversaries — fighting  it  out  before  an  impartial  third  party.  In  criminal 
cases,  of  course,  one  side  is  the  Crown,  in  the  person  of  the  Crown  prosecutor  (or 
Crown  counsel),  representing  the  citizens  of  Canada;  the  other  side  is  the  defendant  (or 
the  accused)  and  his  or  her  lawyer,  called  the  defence  counsel.  As  you  already  know, 
the  onus  is  on  the  Crown  to  prove  beyond  a reasonable  doubt  that  the  accused  not  only 
committed  the  actus  reus  of  the  crime  for  which  he  or  she  is  accused  but  also  had  the 
necessary  mens  rea. 


Going  Further 


Not  all  countries  use  the  adversary  system  in  their  courts.  In  European  countries,  for  instance, 
judges  do  more  than  listen  to  arguments  and  then  decide  between  opposing  sides;  they  can 
actively  conduct  investigations  into  the  cases  they're  hearing. 


Whether  or  not  the  adversary  system  is  the  best  method  of  getting  at  the  truth  in  criminal  trials 
is  a debatable  issue.  Think  about  the  pros  and  cons  of  a system  of  this  sort  and,  in  a position 
paper  of  no  more  than  one  page,  either  defend  it  or  support  it.  if  you  have  a study  partner,  pick 
sides  and  debate  the  issue. 


Courtroom  Organization  and  Personnel 

Even  if  you've  never  been  in  an  actual  courtroom,  you 
no  doubt  have  a pretty  good  idea  of  what  one  looks 
like  from  television  and  the  movies.  You're  probably 
also  familiar  with  some  of  the  courtroom  personnel, 
though  perhaps  not  all.  Many  people  work  within 
the  court  system  before,  during,  and  after  trials. 

These  people  are  necessary  for  bringing  witnesses 
and  evidence  before  the  court,  for  administering 
sentences  imposed  by  the  court,  for  communicating 
information  about  cases,  and  for  helping  people 
involved  in  the  criminal  justice  process. 

To  see  precisely  how  a courtroom  is  set  up  for 
a criminal  case,  turn  to  page  216  of  your  textbook  and  examine  the  drawing  of  a 
courtroom  presented  there.  Refer  to  this  drawing  as  you  study  the  discussion  of 
courtroom  personnel  that  follows. 

The  judge  is  a public  officer  who's  been  appointed  by  either  the  provincial  or  federal 
government  to  administer  the  law  in  a courtroom.  The  duties  of  a judge  include 
presiding  over  what  goes  on  in  the  courtroom  and  administering  the  law.  Sometimes  a 
judge  is  referred  to  as  the  bench  in  reference  to  the  elevated  bench  on  which  judges  once 
sat  while  court  was  in  session.  As  you've  seen,  in  Provincial  Court,  a judge  alone  decides 
on  cases.  In  the  Court  of  Queen's  Bench,  some  cases  are  tried  before  a judge  alone  and 
some  before  a judge  and  a jury. 

Witnesses  are  people  who  have  information  pertaining  to  the  case  being  tried.  Both  the 
Crown  and  the  defence  can  call  witnesses  to  testify  in  a criminal  trial. 
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The  Crown  prosecutor,  as  you've  recently  read,  is  a lawyer  employed  by  the  Attorney 
General  and  who's  responsible  for  reviewing  the  evidence  in  a criminal  case  and 
presenting  it  in  court.  The  Crown  prosecutor  works  closely  with  the  police  to  build 
a case  against  a defendant.  He  or  she  must  present  all  the  information  that's  been 
uncovered  pertaining  to  any  case  and  can't  legally  withhold  any  that  might  be 
favourable  to  an  accused. 

The  defence  lawyer,  or  defence  counsel,  is  hired  (or  retained)  privately  by  an  accused 
(or  assigned  by  Legal  Aid  if  the  accused  can't  afford  the  fees)  to  act  in  his  or  her  best 
interests  before,  during,  and  after  the  trial.  It's  the  job  of  the  defence  lawyer  to  gather 
evidence,  collect  favourable  witnesses,  and  research  the  relevant  law  in  an  attempt  to 
make  the  best  case  possible  for  his  or  her  client. 

The  accused,  or  defendant,  is  the  person  who's  charged  with  having  committed  an 
offence  and  who's  being  tried. 


The  jury  is  a group  of  people  selected 
from  the  community  to  listen  to  the 
two  sides — the  accused  and  the  Crown — 
make  their  cases  and  come  to  a decision. 

In  criminal  trials,  a jury  normally  consists 
of  12  people  (unlike  a civil-trial  jury, 
which  has  six). 

Only  the  most  serious  crimes  must  be 
tried  before  a jury;  less  serious  ones 
allow  an  accused  a choice  as  to  type  of  trial,  while  summary  conviction  cases  and  the 
least  serious  indictable  ones  are  always  tried  before  a judge  alone. 

Observers  are  simply  people  from  the  public  who,  for  whatever  reason,  have  decided 
to  attend  court  and  watch  the  proceedings.  They  may  be  people  involved  in  cases 
scheduled  to  be  heard  later  in  the  day;  they  may  be  friends  or  relatives  of  people 
involved  in  cases  or  people  otherwise  interested  in  a particular  case.  They  may  be 
representatives  of  the  press,  Legal  Studies  students,  or  simply  people  interested  in 
courtroom  proceedings. 

The  court  clerk  is  a court  employee  who  carries  out  administrative  duties.  Among  other 
things,  clerks  check  all  documents  for  compliance  with  rules,  keep  records  of  courtroom 
proceedings,  sign  judgements,  and  keep  custody  of  records  and  exhibits. 

The  court  recorder  is  an  employee  whose  job  it  is  to  record,  word  for  word,  what's 
said  in  the  courtroom  during  a trial — testimony,  questions,  and  comments.  It's  the 
responsibility  of  the  court  recorder  to  ensure  that  everything  is  recorded  accurately  so 
that  testimony  can  be  reviewed  at  any  time. 


To  learn  more  about  courtroom  personnel,  open  your  textbook  again  to  page  216  and 
read  section  "8.2:  Courtroom  Organization  and  Beginning  Motions,"  up  to,  but  not 
including,  the  case  study  on  the  bottom  of  page  218.  Note,  especially,  the  personnel  not 
mentioned  in  the  preceding  discussion.  When  you've  finished,  answer  the  questions 
that  follow. 
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1.  Who  appoints  the  following? 

a.  Provincial  Court  judges? 

b.  judges  in  higher  courts? 

2.  When  you've  watched  television  news  coverage  of  criminal  trials,  you've  likely 
noticed  that  they're  often  accompanied  by  sketches  of  the  accused,  the  judge  and 
lawyers,  and  witnesses. 


a.  Why  are  sketches  used  in  these  situations? 

b.  Why  would  a rule  like  the  one  referred  to  in  the  suggested  answer  to  question 
2. a.  be  in  place? 


c.  Do  you  think  this  is  a sensible  rule?  Why  or  why  not? 

3.  Explain  the  role  of  the  sheriff. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Jury  Duty 

As  you  know,  the  most  serious  criminal  cases  are  always 
tried  by  judge  and  jury;  and  in  all  but  the  least  serious 
cases,  the  defendant  can  choose  to  be  tried  by  judge 
and  jury  or  by  a judge  alone.  This,  of  course,  begs  the 
question,  what  difference  does  it  make?  The  fact  is  that 
there  are  both  advantages  and  disadvantages  to  being 
tried  by  a jury  rather  than  by  judge  alone. 


4.  Before  reading  on,  imagine  for  a moment  that  you've  been  accused  of  a crime  for 
which  you  can  opt  to  be  tried  by  a jury  or  not. 


a.  In  a chart  like  the  one  that  follows,  make  a list  of  the  advantages  you  can  think 
of  for  each  sort  of  trial.  If  you  can,  brainstorm  ideas  with  a study  partner. 


Trial  by  Judge  and  Jury 

Trial  by  Judge  Alone  ^ 

W * 

b.  Having  made  your  chart,  which  sort  of  trial  would  you  likely  opt  for  if  you  had 
the  choice?  Give  reasons  for  your  decision. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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age  of  majority: 

the  age  at  which 
a person  can 
undertake  legal 
obligations  (in 
Alberta,  18) 


Has  anyone  in  your  family — or  anyone  else  you  know — ever  been  required  to  serve  on  a 
jury?  Most  people  get  through  their  lives  without  having  to  undertake  this  task,  but  it's 
something  that  can  happen  to  most  adults  at  any  time;  it's  a fact  of  life  you  should  be 
aware  of. 

But  just  how  are  juries  put  together?  The  first  step  in  selecting  the  members  of  a jury 
for  criminal  trials  is  to  make  a list  of  possible  jurors  for  that  particular  session  of  court. 
The  process  involved  in  this  varies  from  province  to  province.  Generally,  court  officials 
like  sheriffs  and  court  clerks  put  together  a list  of  possible  names.  They  use  a variety  of 
sources  for  their  list — things  like  voter  registrations  and  lists  of  medicare  beneficiaries. 
Whatever  sources  are  used,  however,  the  process  is  done  randomly  and,  nowadays, 
with  computers. 

The  next  step  is  for  the  court  to  issue  an  order  for  a jury  to  be  selected  (or  empanelled) 
for  the  trial — 12  people  in  the  case  of  criminal  trials.  About  75  to  100  potential  jurors 
are  sent  a summons  stating  the  date,  time,  and  place  they're  required  to  appear.  If  you're 
given  a summons  for  jury  duty,  you're  obliged  by  law  to  comply;  if  you  don't,  you  can 
be  found  guilty  of  contempt  of  court  and  punished  with  a fine  or  even  a jail  sentence. 

But  what  if  you  don't  want  to  serve  on  a jury?  Is  there  anything  you  can  do  about  it? 

In  the  first  place,  you  may  be  automatically  excluded  on  one  of  several  grounds.  Here 
are  a few  examples: 

• Age.  No  one  who's  under  18  years  old — the  age  of  majority — can  serve  as  a juror. 

• Citizenship.  Non-Canadian  citizens  can't  serve  on  a jury. 

• Profession.  Doctors,  lawyers,  judges,  and  law  enforcement  officers  are  some  of 
the  people  excluded  because  of  their  profession. 

• Ability.  People  who  are  seriously  visually  impaired  or  who  have  a disability  that 
would  affect  their  ability  to  serve  effectively  on  a jury  are  disqualified,  though  civil 
rights  legislation  ensures  that  potential  jurors  aren't  unfairly  discriminated  against. 

• Convictions.  No  one  convicted  of  an  indictable  offence  can  be  a juror. 

• Previous  service.  Anyone  who  has  served  on  a jury  in  the  last  two  or  three  years 
is  excluded. 

But  even  if  you  don't  fit  into  any  of  these  categories,  you 
may  still  be  excluded  from  jury  duty  even  if  you've  been 
put  on  a list.  The  selection  of  a jury  is  a task  that  both 
the  accused  (and  his  or  her  lawyer)  and  the  Crown  take 
very  seriously.  Neither  side  wants  anybody  on  the  jury  it 
feels  might  be  prejudiced  or  unlikely  to  give  that  side  a 
fair  hearing.  In  criminal  cases  the  accused  is  present  when 
the  jury  is  selected,  and  he  or  she,  along  with  the  defence 
counsel,  is  allowed  to  challenge  the  jurors  as  they're 
selected.  So,  too,  can  the  Crown.  This  makes  jury  selection 
a slow  process,  but  it  helps  ensure  that  a group  of  people 
acceptable  to  each  side  is  chosen. 

The  Criminal  Code  allows  each  side  to  challenge  the  selection  of  prospective  jurors  in 
three  ways.  They're  explained  in  what  follows. 
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challenge 
for  cause:  a 

challenge  to  the 
suitability  of  a 
possible  juror  on 
the  grounds  that 
he  or  she  doesn't 
meet  the  required 
standards  for 
impartiality 

peremptory 
challenge:  a 

challenge  to  the 
suitability  of  a 
possible  juror  for 
which  no  reason 
need  be  given 


The  first  type  is  called  a challenge  for  cause.  Either  side  can  challenge  any  juror  for  a 
reason  such  as  an  inability  to  understand  English  or  anything  about  the  juror's  history 
or  demeanor  that  suggests  he  or  she  might  be  biased. 


The  next  type  of  challenge  is  the  peremptory  challenge.  Each  side  is  allowed  a limited 
number  of  challenges  of  this  sort;  the  difference  here  is  that  no  reason  need  be  given  for 
peremptory  challenges. 


So  if,  say,  I’m  the  defendant  and  I 
just  don’t  like  someone’s  looks,  I 
can  have  that  person  disqualified? 


That’s  right.  But  the  courts  don’t  want  this 
sort  of  thing  going  on  indefinitely,  so  the 
number  of  peremptory  challenges  is  limited 
The  number  depends  on  the  type  of  case. 


The  third  type  of  challenge  is  a challenge  of  the  entire  jury  list.  This  doesn't  happen 
often,  and  it  usually  involves  a situation  where  the  list  was  originally  put  together  in  a 
manner  that  wasn't  impartial.  If,  for  example,  the  defendant  was  a man  charged  with 
a brutal  sexual  assault  against  a woman  and  it  turned  out  that  everyone  on  the  jury  list 
was  a woman,  the  defendant's  lawyer  might  challenge  the  whole  list. 


sequester:  keep  a 

jury  isolated  from 
the  outside  world 
until  it  reaches  a 
decision 


Once  the  jury  has  been  selected  and  sworn  in,  the  judge  informs  the  jurors  of  their 
duties.  During  the  trial,  the  jurors  aren't  allowed  to  discuss  the  case  with  anyone  outside 
the  jury.  In  most  cases,  they  can  go  home  at  night,  but  sometimes  a judge  has  a jury 
sequestered  throughout  the  trial. 

When  a jury  is  sequestered,  the  jurors  can't  have  contact  with  the  outside  world  until 
they've  delivered  their  verdict.  As  you  can  imagine,  this  can  be  quite  a burden  on 
jurors  during  a lengthy  trial,  but  it's  their  duty  as  Canadian  citizens.  The  reason  for 
sequestering  is  to  ensure  that  the  jurors  are  basing  their  decision  on  evidence  and 
testimony  in  the  courtroom  and  not  on  outside  information. 

To  learn  more  about  the  courtroom  and  jury  duty,  turn  to  page  220  in  your  textbook 
and  read  all  of  section  "8.3:  Juries  and  Jury  Selection" — to  the  bottom  of  page  224, 
skipping  the  case  study.  When  you've  finished,  answer  the  following  questions. 

5.  Suggest  a reason  why  judges,  justices  of  the  peace,  lawyers,  and  law  students  are 
automatically  excluded  from  jury  duty. 

6.  You're  the  defence  counsel  for  a white,  male  police  officer  accused  of  beating  a 
young  black  man.  What  sorts  of  people  would  you  be  trying  to  get  on  the  jury? 

Give  reasons  for  your  answer. 
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7.  Read  the  case  study  R.  v.  Bom  With  a Tooth  that  follows  and  answer  the  four 
questions  that  come  after  it. 


The  accused,  Milton  Born  With  a Tooth,  was 
charged  with  several  criminal  offences  on  the 
Peigan  Indian  Reserve  near  Brocket,  Alberta. 
He  elected  trial  by  judge  and  jury.  As  required 
under  Alberta’s  Jury  Act,  the  sheriff  issued 
jury  summonses  to  252  people  residing  in  the 
Calgary  area.  Two  hundred  of  the  people  were 
selected  "at  random"  from  the  City  of  Calgary, 
while  the  remaining  52  were  Aboriginal  persons 
living  on  the  three  reserves  in  the  area  to  ensure 
a number  of  individuals  of  Native  origin  were 
on  the  jury  panel. 


Why  did  the  Crown  challenge  this  particular 
jury  selection  procedure? 


b.  Why  mightthe  sheriff  have  made  a specific 
effort  to  select  52  Aboriginal  persons  as 
part  of  this  jury  panel? 


Explain  the  meaning  of  the  following 
statement  from  the  court's  decision: 
“Artificially  skewing  the  composition  of  jury 
panels  to  accommodate  the  demands  of 
any  of  the  numerous  distinct  segments  of 
Canadian  society  would  compromise  the 
integrity  of  the  jury  system." 


The  Crown  filed  a written  challenge  to  the  jury 
panel  selection  procedure  to  the  Alberta  Court  of 
Queen's  Bench  where  the  challenge  was  upheld 
and  a new  jury  panel  was  to  be  selected. 


d.  Why  did  the  court  support  the  Crown’s 
challenge?  Do  you  agree?  Why  or  why 
not? 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Going  Further 


Do  one  or  both  of  the  following 

To  learn  a little  more  about  jury  duty,  go  to  the  following  address,  part  of  the  website 
operated  by  the  federal  Department  of  Justice,  and  read  the  material  under  the  heading 
"Jury  Duty.” 

http://www.canada.justice.gc.ca/en/dept/pub/just/CSJ_page33.htmI 

See  if  you  can  find  anyone  who's  ever  done  jury  duty,  and  ask  that  person  to  describe  what 
went  on  and  what  he  or  she  thought  of  the  experience. 


8.  To  finish  up  this  lesson,  see  how  well  you  can  remember  the  courtroom  personnel 
you  looked  at  early  on.  Here's  another  diagram  of  a courtroom.  Without  looking 
back,  try  to  label  the  diagram  by  indicating  the  personnel  that  correspond  with 
each  letter. 


1. 


2. 


1 Gibson  et  al.,  All  About  Law,  fourth  edition  (Toronto:  Nelson  Canada,  1996),  123.  Reproduced  by  permission. 
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Trial  by  jury  goes  back  to  the  early  days  in  the 
evolution  of  our  criminal  justice  system.  It's  based 
on  the  belief  that  when  people  are  accused  of  a 
crime,  their  peers  are  in  the  best  position  to  decide 
on  their  guilt  or  innocence.  It's  a rather  clumsy 
system,  but  most  people  still  think  that  it's  the 
best  one  we've  got.  Getting  at  the  truth  is  never 
an  exact  science,  but  letting  an  impartial  panel  of 
citizens  listen  to  both  sides  make  the  best  case  they 
can  and  picking  the  one  they  find  most  believable 
seems  to  be  a fair  process;  and  it  usually  gets  at 
the  truth. 


After  a jury  has  been  selected,  the  two  sides  in  a trial  start  presenting  evidence.  This  is 
what  you'll  be  looking  at  in  the  next  lesson. 


Assignment 

......  .. 


Now  open  Assignment  Booklet  B,  turn  to  the  Section  3 Assignment, 
and  answer  question  1. 
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Suggested  Answers 

Provincial  Court  judges  are  appointed,  as  the  name  suggests,  by  the  provincial  government. 
Judges  in  higher  courts  are  appointed  by  the  federal  government. 

2.  a.  Sketches  are  used  because  cameras  aren't  allowed  in  the  courtroom. 

b.  Ideas  will  vary,  but  rules  of  this  sort  are  in  place  primarily  so  that  those  in  the  courtroom  can 
do  their  jobs  without  the  distraction  of  flashbulbs  popping  and  camera  operators  vying  for  the 
best  shots  for  the  evening  news.  The  rules  also  help  ensure  that  lawyers  and  their  clients  aren't 
tempted  to  grandstand  for  the  cameras.  Basically  the  idea  is  to  maintain  the  dignity  of  the 
courtroom  rather  than  turn  it  into  a media  circus. 

c.  Answers  will  vary.  The  argument  can  certainly  be  made  that  the  public  has  the  right  to  know 
what  goes  on  in  the  courtroom.  It  can  even  be  argued  that  it's  the  essence  of  our  criminal  justice 
system  that  trials  be  open  and  public  events. 

Were  you  able  to  defend  your  ideas? 

3.  The  sheriff,  along  with  his  or  her  staff,  do  such  things  as 

• assure  that  the  accused  is  present  for  a trial 

• obtain  potential  jurors 

• assist  the  judge 

• carry  out  court  orders  such  as  seizing  property 

• serve  summonses 

4.  a.  Charts  will  vary.  Compare  yours  with  the  one  that  follows. 


Did  you  think  of  other  ideas? 


88 


Legal  Studies  3080 


b.  Answers  will  vary.  Ultimately,  the  choice  would  likely  depend  on  the  crime  you  were  charged 
with  and  the  circumstances  involved.  Your  defence  counsel  would  be  the  best  person  to  advise 
you  in  the  matter. 

5.  Jurors  are  supposed  to  be  ordinary  citizens  who  bring  to  the  cases  they  hear  an  open  mind  and  a 
common-sense  point  of  view.  People  who  have  studied  law  are  bound  to  bring  their  legal  knowledge 
and  understanding  to  bear  on  any  case  they  hear,  so  their  responses  are  no  longer  likely  to  be  the 
same  as  those  of  the  ordinary  person-on-the-street. 

6.  Of  course,  factors  like  people's  sex,  age,  economic  class,  and  race  by  no  means  determine  their 
values  and  attitudes.  Nevertheless,  a defence  lawyer  in  this  situation  might  try  to  get  certain  sorts 
of  people  on  the  jury  in  the  hopes  that  in  at  least  some  cases  the  people  would  have  the  values  and 
attitudes  that  sterotyping  might  suggest  they'd  have. 

Bearing  this  in  mind,  here  are  a few  kinds  of  people  a lawyer  might  look  for  in  this  situation: 

• Caucasian  people  (People  from  any  visible  ethnic  minority  might  be  more  sympathetic  to  the 
difficulties  of  minority  groups.) 

• middle-class  people  who  are  financially  well  off  (They'd  be  more  likely  to  view  the  police  as  a 
force  there  to  protect  them  rather  than  out  to  get  them.) 

• older  people  (Older  people,  on  average,  tend  to  be  more  security  conscious  than  young  people 
and  therefore  likely  to  see  the  police  as  protectors.  Young  people,  too,  might  be  more  likely  to 
sympathize  with  the  youth  who  was  beaten.) 

The  preceding  suggestions  are  in  no  way  meant  to  imply  that  stereotypical  views  of  people  always, 
or  even  generally,  hold  true.  This  question  is  simply  intended  to  get  you  thinking  like  a defence 
lawyer  during  the  jury-selection  process.  All  a lawyer  can  do  is  try  to  play  the  odds  and  hope  that 
in  some  cases  at  least  a few  human  stereotypes  hold  true.  Remember,  lawyers  have  to  do  everything 
they  legally  can  to  boost  their  clients'  chances,  and  trying  to  get  the  most  favourable  jury  makeup 
possible  is  one  of  those  things. 

7.  a.  The  Crown  launched  its  challenge  because  the  jury  selection  wasn't  random;  a number  of 

Aboriginal  people  were  chosen  deliberately.  Of  course  the  Crown  believed  this  unfairly  stacked 
the  odds  in  favour  of  the  defendant. 

b.  The  sheriff's  intentions  were  obviously  good.  Knowing  that  Aboriginal  Canadians  have 
traditionally  suffered  discrimination,  the  sheriff  tried  to  make  sure  that  Aboriginal  people  would 
be  well  represented  on  the  defendant's  jury. 

c.  The  quotation  simply  means  that  it's  fundamental  to  our  system  that  juries  be  chosen 
randomly.  Even  though  the  sheriff's  intentions  were  good,  you  can't  go  about  selecting  who  you 
want  on  juries  without  destroying  their  whole  point. 

d.  The  court  agreed  that  it's  essential  that  juries  be  chosen  randomly  if  the  system  is  to  work. 

By  stacking  the  jury,  the  sheriff  had  discriminated  in  favour  of  the  defendant  and  against  the 
Crown  when  in  fact  the  playing  field  should  be  as  even  as  it  can  be  made. 
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You  may  or  may  not  agree.  You  could  argue  that  with  200  people  selected  at  random  and  52  chosen 
from  the  Aboriginal  community,  the  odds  were  simply  increased  that  the  defendant  would  have 
some  of  his  own  people  on  the  jury.  Since  the  jury  would  probably  still  be  predominantly 
non-Aboriginal,  it  could  be  argued  that  the  defendant  would  still  have  trouble  getting  even  a fair 
trial  let  alone  one  with  the  odds  in  his  favour.  But,  of  course,  if  tinkering  with  the  principle  of 
random  selection  is  allowed  in  some  cases,  it  would  have  to  be  allowed  in  others;  and  where  would 
that  lead? 

8.  A.  judge 

B.  witness 

C.  Crown  prosecutor 

D.  defence  counsel 

E.  accused 

F.  jury 

G.  observers 

H.  court  clerk 

I.  court  recorder 
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The  Trial  Process 

The  accused  has  been  arrested  and  charged  with  an  indictable  offence.  The  preliminary 
hearing  has  taken  place,  and  the  judge  has  determined  that  there's  a solid  enough  case 
against  the  accused  to  proceed  to  a trial  in  a higher  court — the  Court  of  Queen's  Bench. 
The  accused  has  opted  for  trial  by  judge  and  jury.  The  jury  has  been  empanelled;  all  the 
challenges  have  been  made,  and  both  the  Crown  and  the  defence  are  satisfied  with  the 
jurors.  Now  the  trial  proper  is  about  to  begin. 

Though  someone  unfamiliar  with  our  criminal-justice  processes  might  find  the 
procedures  of  a trial  rather  confusing,  the  fact  is  that  there  are  strict  rules  at  work  and 
a definite  order  in  which  things  happen.  Your  next  textbook  reading  will  outline  this 
order  and  some  of  the  rules,  but  the  following  chart  will  give  you  a snapshot  view  of 
what  happens  when. 

Read  through  the  chart  now,  and  refer  to  it  later  whenever  you  need  clarification  of 
trial  procedures. 
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arraign:  to 

formally  read  to  an 
accused  the  charge 
that  he  or  she  must 
face 


directed  verdict:  a 

verdict  of  acquittal 
that  a judge 
instructs  a jury  to 
reach  if  the  Crown 
doesn't  prove 
guilt  beyond  a 
reasonable  doubt 


rebuttal 

evidence: 

evidence  given  in 
order  to  counter 
evidence  presented 
by  the  other  side 

surrebuttal 

evidence: 

evidence  given  in 
order  to  counter 
rebuttal  evidence 


charge  to  the 
jury:  a talk  a judge 
gives  to  the  jury 
before  it  retires 
for  deliberation  in 
which  the  judge 
discusses  evidence 
and  explains 
relevant  law 


The  Steps  of  a Criminal  Case 
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direct  evidence: 

evidence  given 
by  a person  who 
actually  witnessed 
the  event 

circumstantial 
evidence:  indirect 

evidence;  for 
example,  evidence 
given  by  a person 
who  didn't 
actually  witness 
the  event 


examination- 
in-chief:  the  first 
examination  of  a 
witness  during  a 
trial 


hung  jury:  a jury 
in  a criminal  trial 
that  can't  agree 
on  a verdict 


To  learn  more  about  the  trial  process,  open  your  textbook  to  page  225  and  read  the 
first  part  of  section  "8.4:  The  Presentation  of  Evidence" — up  to,  but  not  including,  the 
heading  "Rules  of  Evidence"  on  page  228.  When  you've  finished  this  reading,  turn  to 
page  245  and  read  section  "8.6:  Reaching  a Verdict" — to  the  bottom  of  page  246.  When 
you've  completed  both  readings,  answer  the  questions  that  follow. 


1.  Label  each  of  the  following  as  either  direct  or  circumstantial  evidence. 

a.  Harrison  testifies  that  he  saw  a black  sport-utility  vehicle  hit  a pedestrian  at  a 
crosswalk  and  then  speed  away. 

b.  Kwon  testifies  that  he  saw  Wayne  put  on  a Halloween  mask  outside  a bank 
moments  before  it  was  robbed. 

c.  Marianne  testifies  that  on  hearing  shots  she  ran  into  the  basement  where  she 
found  her  mother  holding  a smoking  pistol  and  her  father  lying  dead  on  the 
floor,  shot  to  death. 

d.  Lenny  testifies  that  while  it  was  dark  and  he  was  some  distance  away,  he  saw  a 
man  who  looked  a lot  like  Butch  loading  his  neighbour's  cattle  into  a trailer. 

e.  Marge  testifies  that  Sam  had  blood  on  his  knuckles  moments  after  Tanner's  nose 
was  broken  during  an  assault. 

2.  The  question,  "Did  your  roommate  smell  strongly  of  alcohol  when  he  came  home 
that  evening?"  wouldn't  be  allowed  during  an  examination-in-chief.  Explain 
why  not. 

3.  Lawyers  can  ask  a witness  questions  that  aren't  directly  relevant  to  the  case  because 
the  witness's  credibility  is  a key  factor.  Explain  what  this 
means. 

4.  An  accused  doesn't  have  to  take  the  witness  stand. 

Along  with  defence  counsel,  an  accused  must  always 
decide  whether  or  not  to  take  this  step.  Suggest  one 
reason  why  an  accused  might  decide  to  take  the  stand 
and  one  why  he  or  she  might  not. 


5.  What  happens  when  a trial  results  in  a hung  jury? 

6.  Explain  the  statement  that  a jury's  job  is  to  determine  the  facts  while  it's  up  to  the 
judge  to  determine  the  law. 

. jriiililigMliM 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Before  moving  on  to  look  at  the  rules  of  evidence,  it's  important  that  you  have  a good 
basic  understanding  of  trial  processes.  What  follows  are  three  simplified  charts  that 
present  in  a visual  manner  the  trial  processes  involved  for  summary  conviction  offences, 
indictable  offences,  and  hybrid  offences  respectively.  If  you  find  visual  representations 
helpful,  these  charts  could  prove  useful  for  you.  Note  that  Chart  3,  showing  the 
procedures  for  hybrid  offences,  leads  into  either  Chart  1 or  Chart  2 depending  on  how 
the  Crown  chooses  to  proceed.  When  you've  examined  the  charts,  answer  question  7 
that  follows  them. 
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r ^ 

CHART  1:  TRIAL  PROCEDURE  FOR 

r 

SUMMARY  CONVICTION  OFFENCES  1 

L A 

Provincial  Court,  Criminal  Division 


Arraignment  (Charge  Read  and  Plea  Entered) 


Accused 

Pleads 

Guilty 


Accused 

Sentenced 


Accused 
Pleads 
Not  Guilty 


r Accused  j 

j Accused  ^ 

Found  1 

I Found 

, Guilty  M 

1 Not  Guilty 

r 'l 

Accused  ■ 

w ^ 

Accused 

Sentenced  I 

■ Released 

M 

^ 

1 This  also  includes  procedures  for  absolute  jurisdiction  offences  (indictable  offences  that  must  be  tried  in  Provincial  Court) 
and  for  indictable  offences  where  the  accused  chooses  this  type  of  trial. 
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CHART  2:  TRIAL  PROCEDURE  FOR  INDICTABLE 
OFFENCES  TRIED  IN  THE  COURT  OF  QUEEN’S  BENCH  1 


Provincial  Court,  Criminal  Division 


Accused  Chooses  Type  of  Trial 


Preliminary  Hearing 


Accused  Is 
Discharged 


Accused  Proceeds  to  Trial 


Court  of  Queen’s  Bench 


Jury  is  Selected 
(If  Trial  by  Jury) 


Arraignment  (Charge  Read 
and  Plea  Entered) 


Accused 

Pleads 

Guilty 


Accused 
Pleads 
Not  Guilty 


Accused 

Found 

Guilty 

N 

Accused 

Found 

, Not  Guilty 

■hihh 

r ^ 

Accused 

Sentenced 

^ j 

(I 

Accused 

Released 

k.  J 

1 Absolute  jurisdiction  offences  and  indictable  offences  for  which  the  accused  chooses  to  be  tried  in  Provincial  Court  proceed 
according  to  Chart  1. 


SECTION  3:  The  Trial 


95 


7.  Joni  was  arrested  for  a hybrid  offence — an  offence  for  which  she  was  ultimately 
acquitted,  but  not  before  she  had  to  go  through  the  criminal  trial  process.  After  the 
experience,  Joni  tried  to  remember  everything  she'd  experienced;  but,  because  of  all 
the  stress,  she  couldn't  recall  the  order  in  which  things  had  occurred. 


Can  you  help  her  out?  What  follows  is  a random  list  of  processes  that  Joni  jotted 
down.  See  if  you  can  arrange  them  in  their  proper  order.  Try  to  do  this  without 
looking  back  at  anything  if  you  can,  but  look  back  if  you  have  to. 

• The  jury  was  selected. 

• The  Crown  chose  to  proceed  by  way  of  indictment. 

• I was  arraigned  in  the  Court  of  Queen's  Bench. 

• I was  acquitted. 

• I had  a preliminary  hearing. 

• I opted  for  trial  by  judge  and  jury. 

• I was  brought  before  a judge  in  the  Provincial  Court. 

• My  trial  began. 


.....  . . . 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 
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The  Rules  of  Evidence 

Think  about  the  following  three  scenarios: 


• On  the  witness  stand,  Melanie  testified  that  she'd  heard  Ashley  say  that 

Mr.  Theriault  had  been  spotted  suspiciously  hanging  around  the  neighbourhood 
where  the  murder  occurred. 

• On  the  witness  stand,  Mrs.  Aboud  was  asked  by  the  Crown  prosecutor  to  reveal 
precisely  what  her  husband — the  accused — had  told  her  about  his  involvement  in 
the  crime. 

• Ewan,  who  hadn't  been  informed  of  his  right  to  counsel  when  he  was  arrested, 
was  questioned  for  three  hours  by  the  police.  Finally,  exhausted  and  frightened, 
he  confessed  to  the  crime;  later,  Ewan's  confession  was  presented  in  evidence  at 
his  trial. 

Would  the  evidence  outlined  in  the  three  preceding  scenarios  be  admitted  in  a Canadian 
court  of  law?  The  answer  is  that  it's  highly  unlikely,  though  judges  do  have  some 
discretion  in  the  matter  of  the  confession.  The  fact  is  that  the  rules  about  what 
evidence  is  and  isn't  admissible  in  Canadian  criminal  courts  are  precise  and  sometimes 
rather  complex. 

Your  textbook  goes  into  the  basic  rules  of  evidence  in  some  depth  in  the  second  half  of 
section  8.4.  What  follows,  however,  is  a summary  that  contains  the  rules  you  should  be 
aware  of.  If  you'd  like  more  depth,  by  all  means  read  through  the  material  in  your  text 
as  well. 

s elf-incrimination: 

giving  evidence  that 
indicates  your  own 
guilt 


Self-Incrimination 

Witnesses  are  protected  by  law  from  being  prosecuted  for  things  they  say  in  their 
testimony.  Under  the  Canada  Evidence  Act,  a witness  can  object  to  a question  on  the 
grounds  that  answering  it  would  be  self-incriminating;  in  other  words,  it  points  to  the 
witness's  own  guilt.  Such  a question  will  be  withdrawn  if  the  judge  agrees.  If  a witness 
does  say  something  that  indicates  guilt,  he  or  she  can't  be  prosecuted  for  it. 


I don’t  get  it.  You  mean  a witness  can  sit 
there  and  refuse  to  answer  questions? 
And  if  the  guy  does  say  something  that 
shows  the  court  he’s  guilty  of  a crime, 
he  can’t  be  arrested?  How  come? 


Because  otherwise  it  would  sometimes  be  very 
difficult  to  get  a witness  to  testify  truthfully.  If 
witnesses  with  some  involvement  with  the 
crime  know  that  they  can’t  be  prosecuted  for 
what  they  reveal,  they’re  far  more  likely  to  tell 
the  truth.  However,  if  a witness  says  something 
that  raises  the  suspicions  of  the  Crown,  the 
police  can  launch  an  investigation  and  make  an 
arrest  when  they  get  more  evidence. 
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privileged 

communication: 

a communication 
between  two  or 
more  people  that 
can't  be  required 
as  evidence  in  a 
court  of  law 


Privileged  Communication 

People  can't  be  forced  to  testify  against  their  spouses  by  revealing  things  they 
communicated  to  each  other  while  married  except  in  cases  of  violent  crimes  against 
themselves,  certain  sex-related  crimes,  and  crimes  committed  against  minors.  A case 
you  may  have  heard  about  involving  privileged  communications  was  the  Paul  Bernardo 
case  several  years  ago.  Many  people  believe  that  Bernardo's  wife,  Karla  Homolka,  made 
a "sweetheart  deal"  with  the  office  of  the  Attorney  General  according  to  which  she 
plea  bargained  a lighter  charge  for  herself  in  return  for  agreeing  to  testify  against 
her  husband. 


8.  Read  the  case  study,  R.  v.  Salituro , that  follows  and  answer  questions  3,  4,  and  5 that 
come  after  it. 


R.  v,  Salituro  (1991) 
preme  Court  of  Cana 


l 


-i  .V  ; 


Pasquale  Salituro  admitted  signing  his  wife’s  name 
on  a cheque  payable  to  both  of  them.  He  cashed 
the  cheque.  Pasquale’s  defence  was  that  he  had 
his  wife's  authority  to  do  so.  Carrie  Salituro  denied 
that  she  gave  authority.  The  trial  judge  accepted 
her  testimony  and  convicted  him  of  forgery.  Without 
that  testimony  he  would  have  not  been  convicted. 
The  trial  judge  concluded  on  the  basis  of  Pasquale’s 
testimony  that  he  and  his  wife  were  separated 
without  any  reasonable  possibility  of  reconciliation 
at  the  time  he  forged  her  signature.  The  Court  of 
Appeal  for  Ontario  affirmed  the  conviction. 

Pasquale  appealedto  the  Supreme  Court  of  Canada. 
The  Court  noted  that  there  is  a common-law  rule  that 
spouses  cannot  give  evidence  against  each  other. 
As  well,  it  restated  its  position  that  complex  changes 
to  the  law  with  uncertain  ramifications  should  be  left 
to  the  legislature.  However,  it  stated  that  judges 
can  and  should  make  incremental  changes  to  the 
common  law  to  bring  legal  rules  into  step  with  a 
changing  society  when  it  is  appropriate  to  do  so. 
Judges  also  have  to  keep  the  common  law  in  step 
with  the  values  of  the  Charter.  If  a common-law 
rule  can  be  changed  to  make  it  consistent  with 
the  Charter  values  without  upsetting  the  proper 
balance  between  judicial  and  legislative  action,  then 
the  rule  should  be  changed.  The  court  therefore 
changed  the  common-law  rule,  making  a spouse 
a compellable  witness  for  the  prosecution  if  the 
couple  is  irreconcilably  separated. 


1.  The  Supreme  Court  stated  that  the  common 
law  should  be  in  tune  with  the  Charter.  What 
section  of  the  Charter  were  they  referring  to? 

2.  The  new  rule  is  a common-law  rule.  Why?  What 
jurisdictions  in  Canada  must  follow  the  rule? 

3.  The  Supreme  Court  of  Canada  reflected  on  the 
common-law  rule  prohibiting  a spouse  from 
being  a compellable  witness  for  the  Crown.  Why 
do  you  think  the  rule  was  originally  made? 

4.  What  values  have  changed  in  our  society  that 
give  reason  for  the  change  in  the  common-law 
rule? 

5.  Give  your  opinion  on  whether  or  not  a spouse 
is  a competent  witness  at  the  insistence  of  the 
Crown  in  each  of  the  following  situations: 

a.  The  couple  have  a common-law 
relationship. 

b.  The  couple  marries  afterthe  incident  leading 
to  the  charge  but  before  the  trial. 

i 

c.  The  couple  is  divorced,  but  the  offence 
occurred  during  the  marriage. 


1 Gibson  et  al.,  All  About  Law,  fourth  edition  (Toronto:  Nelson  Canada,  1996),  130.  Reproduced  by  permission. 
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similar  fact 
evidence: 

evidence  showing 
that  an  accused 
had  committed 
similar  crimes  in 
the  past 


voir  dire:  a trial 
within  a trial 
to  decide  on  the 
admissibility  of 
certain  evidence 


hearsay 

evidence: 

evidence  of  what 
another  person 
said  or  wrote 


opinion 

evidence: 

evidence 
consisting  only 
of  what  someone 
thinks  about  a set 
of  facts 


character 

evidence: 

evidence  designed 
to  show  that 
someone  has 
a good  or  bad 
character 


Similar  Fact  Evidence 

In  order  to  show  that  it  would  have  been  possible  for  an  accused  to  have  committed  a 
crime,  the  Crown  may  introduce  evidence  showing  that  the  accused  had  committed 
similar  offences  in  the  past.  The  problem  here,  of  course,  is  that  a jury  may  put  too  much 
emphasis  on  previous  convictions  when  coming  to  a decision. 

If  a jury,  for  instance,  knows  that  a man  accused  of  sexual  assault  has  been  convicted  of 
such  assaults  in  the  past,  they  may  jump  to  the  conclusion  that  he's  guilty  of  the  assault 
for  which  he's  being  tried. 

In  order  to  avoid  this  problem,  a judge  will  often  call  for  a voir  dire  to  decide  if  a certain 
piece  of  evidence  should  be  admitted.  A voir  dire  is  really  a trial  within  a trial,  but  held 
without  the  jury  present.  When  the  judge  has  heard  both  sides  and  decided  whether  to 
allow  the  evidence  (or  part  of  it)  or  not,  the  jury  is  recalled. 

Hearsay  Evidence 

Hearsay  evidence  is  testimony  from  a witness  of  what 
someone  else  said  or  wrote  about  the  event  at  issue.  Often 
hearsay  evidence  is  ruled  inadmissible  because  the  person 
giving  it  is  reporting  second-hand  information,  but  there 
are  situations  where  it's  allowed.  For  instance,  deathbed 
statements  are  usually  admissible. 


Opinion  Evidence 

Evidence  that  consists  merely  of  a witness's  opinion  is  admitted  only  if  the  witness 
is  an  expert  in  the  area  and  the  judge  and  jury  members  can't  be  expected  to  have  a 
similar  expertise — usually  a scientific  area  such  as  medicine.  The  information  that  expert 
witnesses  give  must  be  relevant  and  necessary  in  helping  a judge  and  jury  understand 
something  about  the  case. 

Again,  the  challenge  here  is  to  prevent  jurors  from  putting  too  much  emphasis  on  the 
testimony  of  expert  witnesses;  a specialist's  opinion  may  be  well  informed,  but  it's  still 
only  opinion,  not  fact. 

Character  Evidence 

The  Crown  is  normally  forbidden  to  introduce  evidence  intended  to  show  simply  that 
the  accused  has  a poor  character  and  is  therefore  likely  to  have  committed  the  crime 
in  question.  The  defence  may,  however,  introduce  evidence  intended  to  show  that  the 
accused  has  a good  character  and  is  therefore  unlikely  to  have  committed  the  crime.  This 
can  be  a dangerous  game  for  the  defence,  however,  because  if  "good-character"  evidence 
is  introduced  by  the  defence,  the  Crown  is  then  allowed  to  enter  "bad-character" 
evidence  to  counter  it. 

The  Canada  Evidence  Act  permits  witnesses  to  be  questioned  about  past  convictions  of 
their  own;  this  can  help  establish — or  destroy — their  credibility. 
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Photographs,  Interception  Devices,  and  Video  Surveillance 
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polygraph:  lie 

detector 


Photographs  may  be  entered  as  evidence  if  they  can  be  identified  as  being  an 
accurate  representation  of  the  crime  scene  and  are  relevant  to  the  case.  Normally  the 
photographer  and  developer  are  questioned  as  to  the  validity  of  any  photograph.  The 
Crown  isn't  permitted  to  enter  photographs  as  evidence  to  inflame  or  upset  the  jury. 


You  mean  like  showing 
pictures  of  the  battered  body 
of  a little  kid  the  guy’s 
accused  of  having  murdered? 


That’s  right.  Evidence  like 
that  can  only  serve  to  anger 
and  disgust  the  jurors,  and  it 
can  hinder  them  from 
judging  facts  logically. 


As  for  evidence  obtained  by  video  surveillance  and  "bugging"  devices,  it's  normally 
admissible  only  if  it  was  acquired  by  following  the  strict  procedures  outlined  in  the 
Criminal  Code.  Even  if  such  evidence  clearly  shows  the  guilt  of  the  accused,  it's 
usually  not  admissible  if  it  was  obtained  illegally,  though  judges  do  have  discretion 
in  this  matter. 


Going  Further 



The  problem  of  admitting  illegally  obtained  evidence  is  a difficult  one.  Most  people  fee!  very 
frustrated  with  the  legal  system  when  they  hear  about  a case  where  the  police  have  evidence 
proving  an  accused  to  be  guilty  but  it’s  not  admitted  in  court  because  it  was  obtained  illegally. 

What  are  your  views  on  this  issue?  Should  illegally  obtained  evidence  be  allowed  in  court  if  it 
points  strongly  to  the  guilt  of  an  accused?  Present  your  ideas  in  a one-page  position  paper.  Or, 
if  you  have  a study  partner,  take  sides  and  debate  the  issue. 


Polygraph  Evidence 

One  question  the  courts  have  been  wrestling  with  for  the  past 
few  years  is  whether  or  not  to  admit  evidence  obtained  from  the 
use  of  a polygraph  (or  lie  detector).  The  Supreme  Court  has  ruled 
that  any  results  of  a polygraph  test  would  be  considered  hearsay 
evidence  and  so  is  not  admissible  in  court.  Since  the  accused 
doesn't  have  to  take  the  witness  stand,  any  results  passed  on 
by  the  polygraph  operator  would  be  merely  repeating  what  the 
accused  had  said. 
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9.  The  Supreme  Court  has  recognized  other  issues  involved  in  admitting  evidence  from 
lie-detector  tests.  Can  you  think  of  another  problem  that  admitting  evidence  of  this 
sort  might  create?  If  so,  explain  what  it  is. 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


Confessions 

Entering  a confession  as  evidence  in  court  raises  a number  of  legal  issues  centring  on 
how  the  confession  was  obtained  and  whether  the  accused  understood  his  or  her  rights 
when  the  confession  was  given.  If  a judge  believes  that  an  accused  didn't  understand  his 
or  her  right  to  retain  a lawyer  or  remain  silent,  or  if  the  confession  was  forced  by  threats 
or  a lengthy  interrogation,  the  judge  has  the  right  to  exclude  it. 


But  think  what  might  happen  if  illegally  obtained 
confessions  were  allowed.  What  would  stop  the 
police  from  intimidating  every  suspect  they  had 
into  confessing  to  the  crime?  People  can  and  do 
confess  to  crimes  they  haven’t  committed  just  to 
stop  the  pain  and  fear  of  an  interrogation. 


That  really  burns  me.  You  can  have  a 
guy  who’s  actually  confessed  to  a crime 
and  the  Crown  can’t  even  tell  the  jury 
about  it!  So  this  guy — who  may  even 
be  a serial  killer — might  go  free  to  kill 
again.  It  doesn’t  make  sense! 


The  rules  of  evidence  may  seem  complex,  but  they  exist  to  make  trials  as  fair  and  as  free 
from  opinion,  hearsay,  and  irrelevant  information  as  possible.  Another  area  of  trial  rules 
and  procedures  that  you  should  know  about  is  the  different  defences  the  courts  will 
allow  defendants  to  put  forth.  It's  these  rules  that  you'll  be  looking  at  in  the  next  lesson. 


Going  Further 

l^»j^  to lllll • , 

In  a Going  Further  suggestion  in  Section  2,  the  Dial-A-Law  service  offered  by  Calgary  Legal 
Guidance  was  mentioned  as  a good,  fast  source  of  basic  legal  advice.  Another  Dial-A-Law  topic 
you  might  want  to  access,  not  mentioned  in  Section  2,  is  311  Criminal  Trial  Procedure. 
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Assignment 


Now  open  Assignment  Booklet  B,  turn  to  the  Section  3 Assignment, 
and  answer  question  2. 


Suggested  Answers 


1.  a.  direct  evidence 

b.  circumstantial  evidence 

c.  circumstantial  evidence 

d.  direct  evidence  (Lenny  actually  saw  the  event  take  place,  so  this  is  direct  evidence.  However, 
since  visibility  was  poor  and  he  couldn't  be  sure  the  man  he  saw  was  Butch,  it's  of  questionable 
value.) 

e.  circumstantial  evidence 

2.  This  is  a leading  question,  and  leading  questions  aren't  permitted  during  an  examination-in-chief. 
The  question  should  be  rephrased  something  like  this;  "What,  if  anything,  did  you  observe  about 
your  roommate  when  he  came  home  that  evening?" 

3.  Credibility  means  believability.  Lawyers  can  ask  questions  that  aren't  directly  related  to  the  case  if 
they  are  relevant  to  the  credibility,  or  believability,  of  the  witness.  If  a witness  can  be  made  to  lose 
credibility,  that  person's  testimony  won't  carry  much  weight. 

4.  Answers  may  vary.  One  reason  an  accused  might  decide  to  take  the  stand  is  that  a judge  and/or 
jury  might  assume  that  he  or  she  must  be  guilty  and  therefore  afraid  to  answer  tough  questions.  By 
contrast,  an  accused  might  be  well  advised  not  to  take  the  stand  if  the  defence  has  a strong  case  and 
there's  a good  chance  he  or  she  might  not  perform  well  as  a witness  and  so  damage  that  case. 

5.  A hung  jury  is  a jury  that's  unable  to  reach  a unanimous  decision.  When  this  happens,  the  accused 
is  usually  tried  again  by  a new  jury. 

6.  The  jury's  job  is  to  decide  just  what  they  think  happened  when  the  crime  was  committed.  Jurors 
have  to  decide  what  testimony  they  believe  and  how  much  weight  to  give  it.  By  contrast,  it's  up  to 
the  judge  to  decide  how  the  law  of  the  land  applies  to  the  set  of  facts  the  jury  has  decided  on. 

7.  The  proper  order  is  as  follows: 

• I was  brought  before  a judge  in  the  Provincial  Court. 

• The  Crown  chose  to  proceed  by  way  of  indictment. 

• I opted  for  trial  by  judge  and  jury. 

• I had  a preliminary  hearing. 

• The  jury  was  selected. 

• I was  arraigned  in  the  Court  of  Queen's  Bench. 

• My  trial  began. 

• I was  acquitted. 
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8.  Question  3:  There  were  two  reasons  for  this.  One  is  that  historically  a married  couple  were  treated 
as  one  legal  entity,  and  since  people  couldn't  be  compelled  to  give  evidence  against  themselves, 
it  seemed  logical  that  a husband  and  wife  couldn't  be  compelled  to  testify  against  each  other.  The 
second  reason  was  simply  that  it  was  felt  to  put  too  great  a strain  on  any  marriage  if  one  spouse 
were  forced  to  give  evidence  against  the  other. 

Question  4:  Our  society  has  recognized  the  equality  of  the  sexes;  it  no  longer  regards  a wife  as 
, simply  an  extension  of  her  husband.  Legally,  spouses  are  separate  entities. 

Question  5:  Opinions  may  vary;  what  follows  tells  what  the  law  actually  is  regarding  spouses'  (or 
partners')  compellablity  as  witnesses. 


9.  Lie  detectors  are  valuable  machines,  but  they  aren't  always  100  percent  reliable.  Nervous,  frightened 
' people  can  do  worse  on  the  tests  than  cool,  controlled  people.,  even  when  they're  innocent.  Juries, 
however,  tend  to  think  of  polygraphs  as  infallible;  this  can  cause  them  to  put  too  much  emphasis 
on  test  results  during  a trial. 
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If  you  committed  a criminal  offence — dangerous  operation  of  a motor  vehicle,  for 
example — without  knowing  that  what  you  were  doing  was  against  the  law,  could  you 
use  this  ignorance  as  a defence  at  your  trial?  What  if  someone  attacked  you  or  your 
property  and  in  defending  yourself  (or  your  property)  you  seriously  injured  the  attacker? 
Would  you  be  allowed  to  use  self-defence  in  court  to  justify  your  actions?  What  if  you 
went  out  and  got  yourself  so  drunk  you  honestly  didn't  know  what  you  were  doing  and 
you  committed  a crime?  Could  you  claim  that  you  didn't  have  the  necessary  mens  rea 
for  the  offence? 

In  this  lesson  you'll  be  looking  at  the  various  defences  that  people  accused  of  crimes 
can  and  cannot  use  in  court — either  to  show  that  they  aren't  guilty  or  are  guilty  of  an 
offence  less  serious  than  the  one  they're  being  charged  with.  When  you're  finished,  you 
should  be  able  to  answer  questions  like  those  in  the  preceding  paragraph. 

This  lesson  is  going  to  take  an  approach  that's  rather  different  from  the  one  you're 
used  to.  Instead  of  having  you  read  here  about  the  various  defences  open  to  defendants 
before  turning  to  your  text  for  more  information,  this  lesson  is  going  to  have  you  go 
straight  to  your  textbook  and  read  the  material  on  defences.  Before  doing  that,  however, 
make  a chart  for  yourself  like  the  one  that  follows — only  larger — and  fill  it  in  in  point 
form  as  you  read  the  text.  This  way  you'll  create  a set  of  notes  for  yourself  as  you  read. 
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When  you  have  your  chart  ready,  turn  to  page  235  of  your  textbook  and  read  all  of 
section  "8.5:  Defences/'  skipping  the  "Issue"  sidebar  on  pages  240  and  241  and  the 
case  studies.  This  will  take  you  to  the  middle  of  page  244.  Fill  in  your  chart  as  you  read. 
When  you've  completed  the  reading,  test  yourself  by  answering  the  questions  that 
follow. 


alibi:  the  defence 
that  an  accused 
can  prove  that 
he  or  she  was 
elsewhere  at  the 
time  the  offence 
was  committed 


1.  Darlene  is  accused  of  committing  a criminal  offence,  but  she  claims  to  have  an  alibi. 
She  was  at  home  by  herself  the  entire  evening  on  which  the  offence  was  committed, 
25  kms  from  the  crime  scene.  Would  this  be  accepted  by  the  court  as  an  alibi? 
Explain  why  or  why  not. 

2.  On  the  construction  site  where  he's  working,  Nigel  spots  Warren,  whom  he  suspects 
is  the  person  who  stole  his  watch.  Walking  up  to  Warren,  Nigel  repeatedly  pushes 
him  on  the  chest  while  demanding  his  watch  back.  Suddenly  Warren  stoops  down, 
grabs  a length  of  two-by-four,  and  attacks  Nigel  as  if  he  wants  to  kill  him.  Nigel,  not 
knowing  what  else  to  do,  and  with  no  room  to  run,  grabs  a hammer  from  his  tool 
belt,  ducks  a vicious  blow  from  the  two-by-four,  and  strikes  Warren  as  hard  as  he  can 
with  the  hammer.  Warren  sustains  permanent  brain  damage. 

Using  the  information  from  the  Criminal  Code  in  the  sidebars  on  page  236  of  your 
textbook,  do  you  think  Nigel  can  successfully  use  self-defence  in  court  to  escape 
conviction  on  an  assault  charge?  Defend  your  answer. 

3.  In  1981  a case  occurred  in  which  a man  was  accused  of  assaulting  his  wife.  During 
testimony,  the  accused  told  the  court  that  the  incident  had  occurred  while  the 
couple  were  driving  home  after  a party.  The  wife,  who  was  intoxicated  and  in  the 
passenger  seat,  first  tried  to  get  out  of  the  car  while  it  was  moving  and  then  tried  to 
grab  the  steering  wheel.  Fearing  an  accident,  the  accused  used  force  to  subdue  his 
wife.  Since  the  husband  had,  in  fact,  assaulted  his  wife,  he  couldn't  plead  not  guilty 
to  the  charge. 


duress:  the 

defence  that  an 
accused  was 
forced  by  another 
into  committing 
an  offence  by  the 
threat  or  use  of 
violence 

necessity:  the 

defence  that  an 
accused  had  no 
choice  other  than 
to  commit  an 
offence 


a.  Might  either  of  the  defences  of  duress  or  necessity  apply  in  this  case?  If  so, 
which  one  is  applicable? 

b.  Would  the  defence  likely  be  successful?  Explain  your  answer. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Claiming  a mental  disorder  is  a common  defence,  but  a complicated  one.  Its  use  can  be 
divided  into  two  broad  categories: 


• Defendants  can  be  judged  unfit  to  stand  trial  due  to  a 
mental  disorder. 

• Defendants  can  stand  trial,  and  during  the  trial  use 
the  defence  that  although  they  committed  the  offence 
they're  accused  of,  they  aren't  criminally  responsible 
because  of  a mental  disorder.  (Prior  to  1991,  a person 
could  be  found  "not  guilty  on  account  of  insanity" — an 
expression  you  may  be  familiar  with.  Now  the  phrase  is 
the  more  exact  "not  criminally  responsible  on  account 
of  a mental  disorder.") 
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A mental  disorder  is  a "disease  of  the  mind."  Canadian  courts  have  accepted  such 
diseases  and  conditions  as  epilepsy,  alcoholism,  arteriosclerosis,  and  schizophrenia  as 
"diseases  of  the  mind." 


4.  a.  What  may  happen  to  an  accused  who's  judged  unfit  to  stand  trial? 

b.  What  happens  to  an  accused  who  in  the  court's  opinion  isn't  criminally 
responsible  for  the  offence  he  or  she  has  committed  on  account  of  a 
mental  disorder? 


c.  Do  you  think  the  government  should  have  the  right  to  keep  people  locked  up  in 
institutions  for  many  years — perhaps  all  their  lives — if  they're  found  to  be  not 
criminally  responsible  for  their  actions?  Explain  your  reasons. 


illlijMlM - : 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


The  defence  of  intoxication  has  been  hotly  debated  in  Canada  ever  since  the  1994 
Supreme  Court  decision  in  the  case  R.  v.  Daviault.  In  that  decision,  Canada's  highest 
court  ruled  that  extreme  intoxication  could  be  an  acceptable  defence  against  a charge 
of  sexual  assault.  As  a result  of  the  public  outcry  after  this  case,  our  statute  law  has  been 
changed  to  limit  the  use  of  this  defence.  Now  if  a person  who  has  got  him-  or  herself 
drunk  "interferes  or  threatens  to  interfere  with  the  bodily  integrity  of  another  person," 
the  defence  of  intoxication  isn't  open. 


The  problem  with  intoxication  is 
that  it  can,  in  extreme  cases,  destroy 
a person’s  ability  to  formulate  the 
mens  rea  necessary  to  commit  a 
specific- intent  offence. 


You  mean  if  a guy  gets  so  drunk  he 
doesn’t  understand  what’s  going 
on,  he  can  do  things  but  not  be 
criminally  responsible — as  if  he 
had  a temporary  mental  disorder? 


More  or  less.  Of  course  the 
difference  is  that  you  get  yourself 
drunk;  it  doesn’t  just  happen  to 
you.  This  makes  many  people  feel 
that  intoxicated  people  should  be 
held  responsible  for  their  actions. 
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automatism:  the 

defence  that  an 
act  was  committed 
when  the  accused 
wasn't  conscious  of 
what  was  going  on 


Unlike  intoxication,  automatism  is  a rarely  used  defence,  but  it  does  occur  from  time  to 
time  and  it's  also  raised  a certain  amount  of  controversy.  This  happened  a few  years  ago 
in  Alberta  in  the  Dorothy  Joudrie  case  mentioned  in  Section  1. 

5.  Read  the  case  study  R.  v.  Stone  on  pages  242  and  243  of  your  textbook.  Then  answer 
the  four  textbook  questions  that  follow  it. 


6.  Helmut  was  a safecracker  who  had  done  time  in  prison  and  was  trying  to  go 
straight.  Though  he  hadn't  committed  a crime  in  two  years,  an  undercover 
police  officer  worked  for  months  trying  to  persuade  Helmut  to  do  one  more 
safecracking  job  that  would  produce  a big  payout.  Finally  Helmut  gave  in,  tried 
to  break  into  the  safe,  and  was  arrested  by  the  police. 


entrapment: 

the  process  of 
persuading  a 
person  to  commit 
a crime  and  then 
charging  that 
person  with  an 
offence 


mistake  of 
fact:  the  defence 
that  an  act 
was  committed 
because  an 
accused  genuinely 
mistook  the  facts 
of  the  situation 


a.  You've  read  your  textbook's  short  discussion  on  entrapment.  Could  Helmut 
claim  entrapment  in  this  situation? 

b.  If  he  were  successful  with  this  claim,  what  would  the  judge  rule? 

7.  Corinne  was  offered  an  exceptionally  good  deal  on  a car  stereo  by  a 

suspicious-looking  "salesman"  who  came  to  her  door.  She  suspected  the  stereo  to  be 
stolen,  but  the  deal  was  so  good  she  decided  to  go  for  it  anyway.  Corinne  was  later 
arrested  on  a charge  of  possession  of  stolen  property.  Corinne  used  the  defence  of 
mistake  of  fact. 

a.  Will  this  defence  likely  succeed?  Explain  why  or  why  not. 

b.  What  if  Corinne  knew  the  stereo  to  have  been  stolen  but  she  genuinely  didn't 
know  it  was  against  the  law  to  knowingly  possess  stolen  property?  Would  this 
defence  be  successful?  Give  reasons  for  your  answer. 


double  jeopardy: 

the  law  preventing 
a person  from 
being  tried  twice 
for  the  same 
offence 

autrefois 

convict: 

previously 

convicted 

autrefois  acquit: 

previously 

acquitted 


8.  Yummoi  was  arrested  and  charged  with  an  offence  for  which  she'd  already  once 
been  tried  and  acquitted.  Her  defence  was  double  jeopardy. 

a.  What  document  guarantees  Canadians  the  right  to  this  defence? 

b.  Will  Yummoi's  plea  be  autrefois  convict  or  autrefois  acquit ? 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


The  whole  area  of  defences  in  criminal  trials  is,  of 
course,  far  more  complex  than  this  lesson's  treatment 
of  it  can  indicate,  and  it's  an  area  where  changes  are 
occurring  in  the  law.  Nevertheless,  you  should  now 
have  a good  basic  understanding  of  the  sorts  of  defences 
an  accused  can  present  in  court.  From  now  on  when 
you  read  or  listen  to  media  coverage  of  a criminal  trial, 
study  the  facts  of  the  case  and  think  carefully  about  the 
defence  the  accused  is  presenting;  then  try  to  predict 
the  outcome  of  the  case  based  on  what  you  know.  You 
may  be  surprised  at  how  much  better  able  you  are  to 
understand  what  happens  in  such  trials  and  why. 
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Going  Further 


The  following  address  is  part  of  the  website  operated  by  the  office  of  Alberta’s  Solicitor 
General.  To  learn  more  about  various  aspects  of  law  enforcement  and  the  workings  of  the 
courts,  pick  topics  in  the  “Browse  by  subject"  area  and  see  what  you  can  discover. 

http://www.solgen.gov.ab.ca/home/ 


9.  And  now  for  some  fun.  Finish  up  this  lesson — and  Section  3 — by  completing  the 
crossword  puzzle  that  follows.  Try  to  do  it  without  looking  up  the  answers,  but  be 
sure  to  review  any  terminology  that  you're  uncertain  of. 
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Across 


5.  With  this  defence,  an  accused  claims  to  have  been  unconscious  of  his  or  her 
actions. 

8.  This  is  information  presented  in  court  to  prove  or  disprove  guilt. 

9.  The system  is  one  in  which  opposing  parties  present  their 

cases  and  a neutral  third  party  decides  the  issue. 

10.  A judge  delivers  a(n) to  the  jury  before  the  jury  begins 

deliberations. 

11.  A jury  denied  access  to  anyone  except  other  jurors  and  a court  officer  has  been 

12.  Before  1991,  people  held  to  be  not  criminally  responsible  because  of  a mental 

disorder  were  said  to  be  "not  guilty  on  account  of " 

15.  According  to  this  defence,  the  accused  had  no  choice  but  to  commit  an  offence. 

17.  An  accused  using  the  defence  of  honest  mistake  might  claim  that  what  occurred 

was  simply  a(n) 

18.  fact  evidence  is  presented  to  show  that  an  accused  has 

committed  the  same  sort  of  crime  in  the  past. 

19.  This  type  of  evidence  is  generally  admissible  in  court  only  when  given  by 
professional  witnesses. 

21.  This  may  be  presented  as  evidence  if  witnesses  testify  that  it's  an  accurate 
representation. 

22.  If  this  ends  up  hung,  a new  trial  will  likely  result. 

Down 

1.  This  is  a more  casual  word  for  intoxication. 

2.  A judge  might the  proceedings  upon  learning  that  8-Down 

has  occurred. 

3.  A(n) dire  is  a trial  within  a trial. 

4.  Frequently,  defendants  choose  to  be  tried  by and  jury. 

6.  A(n) testifies  about  things  seen  and  heard. 

7.  evidence  concerns  what  another  person  has  said  or  written. 

8.  This  usually  occurs  when  undercover  police  encourage  a person  to  commit  a crime. 

10.  This  won't  usually  be  admitted  in  court  if  it  was  obtained  from  an  accused  who 
hadn't  had  his  or  her  rights  explained. 
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13.  If  fewer  people  than  this  remain  on  a jury,  a new  trial  is  ordered. 

14.  The  defence  can  introduce evidence  to  support  the 

defendant's  credibility. 

16.  All  the  members  of  a jury  must  agree  before  a(n) can  be 

reached. 

17.  This  defence  places  the  accused  at  a different  location  at  the  time  of  the  offence. 

20.  A witness  swears  a(n) to  tell  the  truth. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  puzzle  with  the  one  given  there. 


Assignment 


Now  open  Assignment  Booklet  B,  turn  to  the  Section  3 Assignment, 
and  answer  question  3. 


Suggested  Answers 

1.  No,  this  wouldn't  be  accepted  as  an  alibi  because  as  far  as  we  know,  there's  no  way  to  corroborate 
Darlene's  statement.  The  court  would  have  to  have  witnesses  to  testify  that  they  had  seen  Darlene 
where  she  claimed  to  be  at  the  time  the  crime  was  committed.  The  court  would  also  have  to  take 
into  account  the  credibility  of  those  witnesses  and  their  relationship  with  Darlene.  The  precise 
timelines  of  the  alibi  would  have  to  be  carefully  checked  as  well. 

If,  by  the  way,  Darlene  did  provide  a sound  alibi  backed  up  by  credible  witnesses,  the  onus  would 
then  be  on  the  Crown  to  disprove  it. 

2.  Yes,  Nigel  likely  can  successfully  use  self-defence  as  a defence  at  his  trial.  Section  34  of  the  Criminal 
Code  (in  the  sidebar)  says  that  even  if  you  assault  another  person,  as  long  as  you  don't  intend  to  kill 
or  seriously  harm  that  person,  you  can  justify  the  use  of  force  if  you  reasonably  fear  death  or  serious 
harm  at  the  hands  of  the  other  person.  So  even  though  Nigel  began  the  incident,  Warren's  violent 
counterattack  made  it  reasonable  for  Nigel  to  do  what  he  did,  given  that  there  was  nowhere  to  run. 

3.  a.  The  defence  that  would  apply  here  is  necessity.  Duress  isn't  applicable  because  no  one  was 

threatening  or  using  violence  to  make  the  husband  do  what  he  did. 

b.  In  actual  fact,  this  defence  was  successful  in  this  case.  The  husband  had  to  act  quickly  to 

prevent  a car  accident.  He  was  in  an  "urgent  situation  of  clear  and  imminent  peril"  that  made 
compliance  with  the  law  impossible. 

4.  a.  If  an  accused  is  judged  to  be  unfit  to  stand  trial,  the  court  can  require  him  or  her  to  undergo 

treatment  in  order  to  remedy  this  situation.  An  inquiry  will  be  held  every  other  year  while  this 
is  going  on  to  monitor  the  situation. 
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I).  When  a defendant  is  judged  not  to  be  criminally  responsible  on  account  of  a mental  disorder, 
the  court  or  Review  Board  holds  a hearing  to  decide  what  to  do,  weighing  the  rights  of  the 
public  to  protection  against  the  rights  of  the  individual  involved  who,  after  all,  hasn't  been 
responsible  for  doing  anything  wrong.  If  it's  decided  an  accused  poses  no  threat  to  the  public, 
he  or  she  will  likely  be  released.  Otherwise,  the  accused  will  probably  be  kept  in  a hospital  until 
it's  judged  safe  to  release  him  or  her  into  society. 

c.  Answers  will  vary.  As  noted  in  the  suggested  answer  to  question  4.  b.,  the  right  of  the  public 
to  protection  must  be  weighed  against  the  rights  of  the  individual.  If  an  accused  has  a serious 
mental  disorder  that  makes  it  likely  that  he  or  she  will  harm  others,  few  would  argue  that 
the  person  should  be  detained  until  the  condition  is  remedied.  Since  the  accused  isn't  being 
punished,  however,  care  must  be  taken  to  see  that  he  or  she  is  released  as  soon  as  this  step 
seems  justified. 

5.  Textbook  question  1:  If  automatism  is  caused  by  a disease  of  the  mind,  it's  classified  as  "insane 
automatism."  If  the  automatism  results  from  unconscious,  involuntary  behaviour,  it's  classified  as 
"non-insane  automatism." 

Textbook  question  2:  Stone  describes  a "whoosh"  sensation  that  washed  over  him  and  made  it 
impossible  for  him  to  focus  his  eyes.  He  also  said  he  couldn't  recall  stabbing  his  wife  at  the  time, 
but  only  later. 

Textbook  question  3:  If  Stone  successfully  defended  his  claim  of  insane  automatism,  he  would  be 
acquitted,  but  if  he  successfully  defended  his  claim  of  non-insane  automatism,  he  -would  have  been 
ordered  to  take  treatment  until  fit  to  stand  trial.  If  his  successful  defence  was  provocation,  he  could 
receive  a short  sentence. 

Textbook  question  4:  The  court  decided  that  there  was  no  intent  to  commit  murder,  so  the 
mens  rea  for  murder  was  not  present. 

6.  a.  Yes,  on  the  face  of  it  at  least,  this  seems  to  be  a clear  case  of  entrapment. 

b.  The  judge  would  order  a "stay  of  proceedings,"  which  means  simply  to  put  a stop  to  the  trial. 

7.  a.  No,  the  defence  likely  wouldn't  succeed.  True,  according  to  the  Criminal  Code  a person  must 

"knowingly"  be  in  possession  of  stolen  goods  to  be  guilty  of  an  offence,  but  Corinne's  mistake 
wTasn't  a genuine  one.  She  had  a good  suspicion  but  was  wilfully  blind  as  to  the  actual  facts.  If 
Corinne  could  get  awray  with  possessing  stolen  goods,  so  too  could  professional  dealers  in  stolen 
property  who  simply  made  a point  of  not  asking  any  questions. 

b.  No,  this  defence  wouldn't  be  successful.  Ignorance  of  the  law,  unlike  ignorance  of  the  facts,  is 
never  a defence. 

8.  a.  The  Canadian  Charter  of  Rights  and  Freedoms  guarantees  this  right. 

b.  Her  plea  will  be  autrefois  acquit , since  she  was  previously  acquitted  of  the  charges. 
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In  this  section  you've  looked  at  what  goes  on  in  a criminal  trial.  You've  examined  the 
role  of  the  jury,  and  you've  seen  how  a jury  is  selected.  You've  also  studied  the  way 
evidence  is  presented  in  a trial,  and  you've  learned  about  the  rules  governing  what  can 
and  what  can't  be  used  as  a defence  by  someone  accused  of  a criminal  offence. 

What  comes  next?  If  you're  at  all  familiar  with  the  criminal  justice  system,  you'll  know 
that  if  an  accused  is  found  guilty,  the  answer  to  that  question  is  sentencing  and  perhaps 
a stay  at  a correctional  institution.  You'll  be  looking  at  post-trial  procedures  such  as 
these  in  the  next  section. 
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The  trial  is  over,  the  verdict  in.  What  happens  next?  Almost  everyone  knows  that 
if  the  accused  is  found  guilty,  the  next  step  is  sentencing;  but  not  many  people 
understand  precisely  what's  involved  in  this  process.  Sentencing  seems  always  to 
have  been  shrouded  in  mystery.  And  what  about  appeals?  Can  anyone  found  guilty 
appeal  the  decision?  If  so,  how  is  it  done?  And  once  a convicted  criminal  is  sent  to  a 
correctional  institute,  what  happens  then?  What  different  sorts  of  institutions  are  there, 
and  what  roles  do  they  play  in  the  system? 


In  this  section  you'll  be  looking  at  questions  like  these.  When  you're  finished,  you 
should  be  able  to  explain  the  process  of  sentencing,  describe  what's  involved  in  the 
appeal  process,  and  give  a general  explanation  of  the  workings  of  the  correctional 
system.  You  should  also  be  able  to  explain  a challenging  issue  in  the  area  of  criminal 
law,  analyze  alternatives,  and  propose  solutions. 
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A few  years  back,  Kevin,  a young  man  from  Windsor,  Ontario,  was  driving  a vehicle  after 
a night  of  drinking  in  a local  tavern.  He  lost  control  of  the  car,  and  his  two  best  friends 
were  killed  in  the  resulting  crash.  Kevin  was  entirely  responsible  for  the  accident.  As  he 
said  himself  in  one  of  his  14  presentations  at  high  schools  in  the  Windsor  area,  "No  one 
else  forced  me  to  get  behind  the  wheel.  No  one  else  forced  me  to  drink.  It  was  all  my 
decision.  It  was  the  stupidest  decision  of  my  life,  and  I'm  paying  for  the  consequences  of 
it  right  now." 

You  may  be  wondering  what  this  has  to  do  with  the  issue  of  sentencing.  The  answer  is 
that  Kevin's  high-school  presentations  were  part  of  the  sentence  handed  down  when 
he  pleaded  guilty  to  two  counts  of  dangerous  driving  causing  death.  The  presiding 
judge  placed  Kevin  on  a three-year  probation  and  ordered  him  to  perform  750  hours  of 
community  service,  part  of  which  involved  speaking  to  local  high  school  students  about 
the  crash. 

1.  Many  people  argued  that  Kevin  should  have  been  sent  to  prison  for  what  he  did. 
After  all,  due  to  his  irresponsible  behaviour,  two  people  lost  their  lives.  Others  felt 
that  in  losing  his  two  best  friends  and  in  having  to  live  with  the  guilt  of  having 
killed  them,  Kevin  was  punished  enough.  The  community  service,  they  argued,  did 
far  more  good  for  Kevin  and  other  teens  than  a jail  sentence  would  have  done. 

What  are  your  views  on  this  question?  Explain  them  along  with  your  reasons. 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 
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Every  day  judges  face  sentencing  decisions  of  this  sort.  They  have  to  decide  not  only 
what's  best  for  society  but  what's  best  for  the  person  convicted  of  the  crime  as  well. 
Judges  must  take  a number  of  factors  into  consideration  when  they  impose  sentences; 
you'll  be  looking  at  those  factors  in  this  lesson.  The  first  thing  to  understand  in 
approaching  those  factors,  though,  is  the  different  objectives  sentencing  has. 

The  Objectives  of  Sentencing 

Most  societies  of  the  past  had  a very  simple  approach  to  dealing  with  offenders;  such 
people  were  simply  punished — often  by  inflicting  on  them  the  same  offence  they'd 
inflicted  on  someone  else. 


retribution:  the 

sentencing  objective 
of  simply  paying 
back  wrongdoers 
for  the  harm 
they've  done 

deterrence: 

the  sentencing 
objective  of 
discouraging  others 
from  committing  a 
similar  offence  by 
the  severity  of  the 
penalty  involved 

segregation: 

the  sentencing 
objective  of  keeping 
offenders  away 
from  the  rest  of 
society  to  protect 
society  from  them 

rehabilitation: 

the  sentencing 
objective  of  helping 
offenders  turn  their 
lives  around  and 
become  productive 
members  of  society 


Punishments  of  this  sort  also,  of  course,  helped  deter  others  from  committing 
similar  crimes — a second  objective  in  sentencing.  For  this  reason,  in  many  societies 
punishment  was  carried  out  in  public — public  executions,  public  floggings,  and  the 
displaying  of  criminals  in  public  places  to  be  humiliated  and  serve  as  object  lessons. 

In  the  area  of  criminal  justice,  it's  possible  to  distinguish  four  distinct,  but  related, 
objectives  to  sentencing  convicted  criminals.  A judge  must  consider  all  four  of  them 
whenever  imposing  a sentence. 

• Retribution.  This  is  the  oldest  reason  for  punishing  an  offender.  The  objective 
of  retribution  reflects  society's  view — and  most  people's  sense  of  justice — that 
offenders  should  suffer  for  the  harm  they've  done  to  others. 

• Deterrence.  Deterrence  is  another  very  traditional  reason  for  punishment.  The 
hope  is  that  punishment  handed  out  to  those  who  commit  offences  will  deter 
others  from  committing  similar  offences. 

• Segregation.  The  purpose  of  this  objective  is  to  keep  offenders  away  from  other 
people  they  might  harm.  This  objective  is  achieved  primarily  by  putting  criminals 
into  prisons. 

• Rehabilitation.  The  most  modern  of  the  objectives  of  sentencing,  rehabilitation 
aims  at  helping  offenders  to  give  up  their  criminal  lifestyles  and  to  become 
productive,  contributing  members  of  society. 

To  learn  more  about  the  purposes  of  sentencing,  open  your  textbook  to  page  253  and 
read  the  material  under  the  heading  "Purpose  and  Principles  of  Sentencing" — up  to, 
but  not  including,  the  subheading  "Proportionality  in  Sentencing"  on  page  256.  When 
you've  finished  the  reading,  answer  the  questions  that  follow. 
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pre-sentence 
report:  a report 
on  the  accused's 
background  that 
is  prepared  to 
help  the  judge  in 
sentencing 


victim  impact 
statement:  a 

statement  made 
by  the  victim  of 
a crime  about 
the  effect  the 
crime  has  had  on 
his  or  her  life  to 
assist  the  judge 
in  deciding  on  a 
sentence 


2.  Retribution  is  no  longer  a sentencing  objective  according  to  the  Criminal  Code,  but 
historically  it  has  featured  openly  as  a major  reason  to  sentence  criminals.  Do  you 
think  it's  a good  thing  to  be  moving  away  from  retribution,  or  is  there  still  room  for 
this  objective  in  our  sentencing  processes?  Explain  your  answer. 

3.  Which  of  the  four  principal  objectives  do  you  think  is  most  important?  Explain  why. 
If  you're  working  with  a study  partner  or  in  a classroom  situation,  take  different 
positions  on  this  question  and  debate  them. 


4.  What  is  recidivism  and  what  role  does  it  play  in  the  objective  of  rehabilitation? 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


The  Sentencing  Process 


Deciding  on  an  appropriate  sentence  after  an 
accused  has  been  found  guilty  of  an  offence  is  one 
of  the  most  difficult  things  a judge  has  to  do.  The 
judge  must  balance  the  safety  of  the  community— 
and  the  community's  sense  that  justice  has  been 
done — with  the  best  interests  of  the  offender. 

This  can  be  a very  tricky  task.  A judge  may,  for 
instance,  believe  that  a jail  sentence  would  only 
turn  a youthful  offender  into  a hardened  criminal 
who  would  cause  society  a great  deal  of  harm  once 
released.  The  public,  meanwhile,  might  be  calling 
for  a lengthy  jail  sentence  to  serve  the  young 
criminal  right  and  to  lock  him  or  her  up  so  that  no 
one  else  can  be  harmed. 

To  help  with  the  task  of  making  decisions  on  sentencing,  judges  turn  to  a number  of 
sources.  They  may  first  order  a pre-sentence  report— a report  prepared  by  a probation 
officer,  which  outlines  such  things  as  the  offender's  work  record,  education,  family 
situation,  health,  and  attitudes.  A pre-sentence  report  will  also  make  recommendations 
as  to  the  type  of  sentence  the  offender  should  receive. 

The  next  important  piece  of  information  judges  consider  is  the  offender's  previous 
criminal  record.  The  Crown  presents  this  information  to  the  judge  along  with  a 
recommendation  for  sentencing. 

Do  you  remember  Kevin,  the  young  man  convicted  of  two  counts  of  dangerous  driving 
causing  death?  At  Kevin's  trial,  the  Crown  had  asked  for  a sentence  of  8 to  14  months 
in  prison  due  to  the  seriousness  of  the  case.  The  Crown  felt  that  this  would  send  a 
message  to  other  young  people  and  so  act  as  a deterrent  to  similar  behaviour.  The  judge, 
however,  rejected  this  recommendation. 

In  recent  years,  an  increasing  amount  of  use  has  been  made  of  victim  impact 
statements.  Put  simply,  victim  impact  statements  allow  the  victims  of  crimes  (and 
sometimes  other  people,  such  as  family  members)  to  explain  the  effect  the  crimes  have 
had  on  their  lives. 
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5.  Victim  impact  statements  can  be  disturbing  accounts  of  how  crimes  have  devastated 
the  lives  of  those  affected.  Judges  have  traditionally  tried  to  make  sentencing 
decisions  based  on  reason  and  a dispassionate  assessment  of  the  case.  Do  you  think 
it's  a good  idea  to  give  victims  of  crime  the  chance  to  affect  judges'  decisions  with 
impact  statements?  Give  reasons  for  your  answer. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 


While  victims  of  crimes  and  their  families  often  want  to  see  those  who  have  wronged 
them  punished  severely,  this  isn't  always  the  case.  The  turning  point  in  the  sentencing 
decision  in  Kevin's  case,  for  example,  came  when  the  victims'  families  read  a statement 
they'd  prepared  asking  the  judge  not  to  send  Kevin  to  prison.  The  families  felt  that 
Kevin  had  suffered  enough  and  that  he'd  have  to  live  with  what  he'd  done  for  the  rest 
of  his  life.  The  judge  was  so  moved  that  he  chose  to  sentence  Kevin  to  750  hours  of 
community  service  and  three  years  probation. 


In  helping  the  judge  reach  a sentencing 
decision,  the  Crown  counsel  may  provide  other 
information  that  he  or  she  thinks  is  relevant 
to  the  case.  If  the  defence  lawyer  disagrees 
with  the  Crown,  the  Crown  will  be  asked 
to  substantiate  the  information.  Offenders 
themselves  will  also  have  an  opportunity  to 
make  a statement  to  the  court.  In  it,  they  may 
explain  what  caused  them  to  commit  their 
crimes  and  how  they've  tried  to  turn  their  lives 
around  since.  The  Crown  has  the  same  right 
as  the  defence  to  question  the  validity  of  such 
statements  and  ask  for  substantiation. 

In  1987  the  Canadian  Sentencing  Commission 
was  set  up  to  study  sentencing  and  ways  of 
improving  it.  From  the  commission's  report 
came  a number  of  recommendations  as  to 
what  judges  should  consider  when  sentencing. 
Following  are  some  of  the  suggested  points 
to  consider: 


• whether  the  offender  had  previous  convictions 

• whether  the  victim  provoked  the  offence 

• whether  the  victim  suffered  substantial  financial  loss 

• whether  the  offender  was  under  stress  at  the  time 

• whether  the  offender  has  made  restitution  (repayment)  to  the  victim 


6.  Can  you  think  of  other  things  a judge  should  consider  in  sentencing?  Try  to 
suggest  two  or  three. 


■■■■ 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 
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incarceration: 

imprisonment 


discharge:  a 

type  of  sentencing 
that  involves  no 
conviction  being 
recorded  against 
the  accused 


To  learn  more  about  the  sentencing  process,  open  your  textbook  to  page  252  and  read 
section  "9. 2:  The  Process  and  Goals  of  Sentencing"  to  the  end  of  the  material  under  the 
subheading  "Imposing  a Sentence"  on  page  253.  Then  answer  the  questions  that  follow. 

7.  You've  already  been  given  a list  of  factors  a judge  should  consider  when  sentencing 
a convicted  criminal — and  you've  brainstormed  a list  of  your  own.  According  to 
your  textbook,  what  other  factors  should  a judge  take  into  account? 

8.  What  role  does  the  Canadian  Charter  of  Rights  and  Freedoms  play  in  sentencing? 

9.  How  does  the  power  to  sentence  that's  given  to  judges  in  Canada  differ  from  the 
power  given  to  judges  in  other  countries  (for  instance,  the  United  States)? 

10.  Read  the  case  study  R.  v.  Goltz  on  page  254,  and  answer  textbook  questions  2 and  3 
that  follow  it. 


iUlJ 





Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Sentencing  Options 

When  you  hear  the  word  sentence  or  sentencing,  what 
sort  of  punishment  do  you  think  of?  If  you're  like  most 
people,  you  think  right  away  of  imprisonment;  but  this 
is  by  no  means  the  only  type  of  sentence  used  in  our 
criminal  justice  system.  As  you've  seen,  judges  have 
some  flexibility  in  matching  the  sentences  they  hand 
out  with  the  situations  surrounding  the  crimes. 

These  days  many  Canadians  are  questioning  the 
sentencing  practices  of  our  judicial  system.  The  media, 
it  seems,  are  constantly  informing  the  public  about 
convicted  criminals  recently  released  from  correctional 
institutions.  As  a result,  many  people  are  arguing  that  the  prison  system  needs  to  be 
reformed;  others,  meanwhile,  argue  that  the  cost  of  maintaining  prisoners  is  too  high. 
For  reasons  such  as  these,  the  federal  government  is  concerned  about  the  high  costs 
of  keeping  offenders  in  jail  and  is  looking  at  alternatives  (you've  already  looked  at  the 
extrajudicial  sanctions  programs  for  young  offenders,  along  with  the  more  recent  adult 
diversion  programs). 


serious  offences  committed  by 


You'll  be  looking  at  prison  and  sentences  involving  incarceration  more  closely  in 
Lesson  3.  Right  now,  however,  you'll  be  examining  some  of  the  alternative  types  of 
sentences  open  to  judges  in  some  situations. 


Absolute  or  Conditional  Discharge 

As  its  name  implies,  a discharge  is  one  of  the  more  lenient  sentences  a judge  can  hand 
out.  In  granting  discharges,  judges  are  indicating  that  they  think  it  would  be  in  the  best 
interests  of  the  offenders  involved — and  of  society — to  release  the  offenders  with  no 
conviction  recorded  against  them.  Judges  often  feel  this  way  when  they  believe  that  an 
offender  has  learned  a lesson  and  is  very  unlikely  to  offend  again. 
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conditional 
discharge:  a 

discharge  with 

conditions 

attached 

probation:  a type 
of  sentencing 
whereby  a 
convicted  offender 
is  released  on 
certain  conditions 

absolute 
discharge:  a 

discharge  that 
has  no  conditions 
attached 


suspended 

sentence: 

a judgement 
whereby  if  an 
offender  meets 
certain  conditions, 
no  sentence  is 
given 

probation  order: 

a court  order 
whereby  an 
offender  returns 
to  the  community 
under  the 
supervision  of  a 
probation  officer 

intermittent 
sentence:  a 

prison  sentence  an 
offender  can  serve 
at  intervals,  often 
on  weekends 


There  are  two  types  of  discharge.  If  a conditional  discharge  is  given,  the  offender 
will  be  placed  on  probation  with  certain  conditions  attached  to  the  arrangement — for 
example,  avoiding  alcohol.  When  the  conditions  have  been  met,  the  discharge  becomes 
absolute;  it  they're  not  met,  the  offender  will  be  brought  back  to  court  and  re-sentenced. 
An  absolute  discharge,  by  contrast,  has  no  strings  attached. 

In  either  case,  if  a discharge  is  granted,  no  conviction  is  recorded,  though  a record  is 
made  of  the  discharge. 


So  if  I get  a discharge  and  someone 
asks  me  if  I have  a criminal  record,  I 
can  legally  say  no  even  though  I was 
found  guilty  of  an  offence? 


Yes,  in  the  sense  that  no  conviction  i 
recorded.  A record  is  kept  of  the 
discharge  itself,  but  it’s  destroyed  afte^ 
one  year  in  the  case  of  an  absolute 
discharge  and  after  three  years  in  the 
case  of  a conditional  one. 


Suspended  Sentence 

Another  sentencing  option  is  the  suspended  sentence.  An  offender  who  receives  a 
suspended  sentence  is  convicted  of  a crime  (and  acquires  a criminal  record)  but  doesn't 
receive  a sentence  for  it.  Instead,  the  offender  must  meet  certain  conditions  during  a 
period  of  time — much  as  in  the  case  of  a conditional  discharge.  And  as  with  conditional 
discharges,  if  the  conditions  aren't  all  met,  the  offender  will  find  him-  or  herself  back 
before  the  judge. 

If  a person  receives  a suspended  sentence,  he  or  she  is  placed  on  probation  and  must 
meet  with  a probation  officer  on  a regular  basis.  While  on  probation,  the  offender  must 
comply  with  the  terms  of  the  probation  order.  Offenders  who  breach  their  probation 
orders  will  then  be  sentenced  for  their  original  offences  and  get  an  additional  sentence 
for  breach  of  probation. 

Intermittent  Sentence 

In  some  cases  where  a sentence  is  for  90  days  or  less,  an 
offender  may  be  permitted  to  serve  it  at  intervals.  This 
is  called  an  intermittent  sentence;  the  advantages  of 
serving  a sentence  in  this  way  is  that  the  offender  can 
work  during  the  week  and  serve  time  on  weekends.  This 
allows  offenders  to  keep  their  jobs  and  support  their 
families  while  doing  time. 
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Restitution 


restitution:  the 

performance  of 
some  action  with 
the  intention 
of  paying  back 
someone  you  have 
wronged 


In  some  cases,  a judge  may  order  an  offender  to  repay  the  victim  of  the  crime  for 
losses  suffered.  This  restitution  can  take  the  form  of  replacement  of  stolen  or  damaged 
property,  lost  income,  and  other  losses  suffered. 

Fines 

Most  people  are  familiar  with  fines  as  a type  of  sentencing.  Judges  usually  order 
offenders  to  pay  fines  for  offences  of  a less  serious  nature.  If  the  maximum  penalty  for 
an  offence  is  less  than  five  years,  the  judge  may  order  the  offender  to  pay  a fine  instead 
of  sending  him  or  her  to  jail.  If  the  maximum  penalty  is  greater  than  five  years  in  jail,  a 
fine  may  be  imposed  only  in  addition  to  a jail  term. 


fine  option 
program:  a 

sentencing 
program  that 
allows  offenders 
to  pay  off  a 
fine  by  doing 
community  work 


What  happens  if 
I get  a fine  and  I 
can’t  pay  it? 


There’s  something  called  a fine  option  program  in 
place  that  allows  you  to  work  off  your  fine  by  doing 
approved  community  service  at  an  hourly  rate  of 
pay.  When  you’ve  done  enough  work,  you  get  a 
voucher  saying  that  you’ve  covered  your  fine.  You 
can  work  off  all  or  part  of  a fine  this  way. 


But  that  means  that  richer  people  can 
just  slap  down  the  money  while  poorer 
ones  have  to  do  a lot  of  work.  That 
doesn’t  seem  fair  to  me. 


^That  is  a frequent  critique  of  using  fines  in 
sentencing;  for  some  people  paying  a fine  is 
no  hardship  at  all.  By  contrast,  serving  time 
in  prison  or  doing  community  service,  for 
example,  is  equally  difficult  for  everyone. 


Personally,  my  choice 
would  be  “none  of 
the  above”! 
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Community  Service 


community 
service:  a type 
of  sentencing  in 
which  a judge 
orders  an  offender 
to  do  some  specific 
work  in  the 
community 


You  read  about  sentencing  involving 
community  service  in  the  case  of  Kevin,  the 
young  man  from  Ontario  who  was  responsible 
for  the  deaths  of  his  two  best  friends  in  a car 
crash.  The  principle  here  is  much  the  same  as 
that  of  restitution;  rather  than  paying  back 
the  victim,  however,  the  offender  is  ordered 
to  pay  back  the  community  by  performing 
work  or  providing  some  special  service.  An 
added  bonus  is  that  the  offender,  rather  than 
becoming  further  alienated  from  society  by 
the  prison  system,  can  begin  to  feel  like  a 
contributing  member  with  a positive  role 
to  play. 

Conditional  Sentences 

In  recent  years,  changes  have  been  made  to 
the  Criminal  Code  to  allow  judges  in  some 
situations  to  give  offenders  conditional 
sentences.  Normally  this  involves  confining 
the  offenders  to  their  homes,  setting  curfews, 
and  so  on.  Such  sentences  are  relatively  cheap 
to  enforce  and  they  prevent  people  guilty  of 
minor  crimes  from  being  exposed  to  the  prison 
system  and  repeat  offenders. 


diversion 

program: 

a sentence 
that  offers  an 
alternative  to 
putting  offenders 
in  jail 


To  learn  more  about  alternative  sentencing  (or  diversion  programs,  as  the  text  calls 
them),  open  your  textbook  to  page  257  and  read  section  "9.3:  Sentencing  an  Offender," 
as  far  as,  but  not  including  the  heading  "Imprisonment"  on  page  261.  When  you've 
completed  the  reading,  answer  the  questions  that  follow. 

11.  The  text  deals  with  three  types  of  alternative  sentences  not  covered  in  the 

preceding  discussion.  Identify  them,  and  in  a sentence  or  two  for  each,  explain 
what  it  involves. 


12.  For  what  sorts  of  crimes  can  a judge  hand  out  a discharge  to  an  offender? 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Of  course,  while  the  diversion  programs  you've  been  examining  in  this  section  are  an 
increasingly  important  part  of  Canada's  criminal  justice  system,  incarceration  remains 
the  principal  sentencing  option  of  judges.  You'll  be  looking  at  the  workings  of  the 
incarceration  system  in  Lesson  3;  but  first,  Lesson  2 will  explain  the  processes  involved 
in  appealing  a verdict  or  a sentence. 


SECTION  4:  After  the  Trial 


123 


Assignment 


Now  open  Assignment  Booklet  B,  turn  to  the  Section 4 Assignment, 
and  answer  question  1. 


Suggested  Answers 


1.  Answers  will  vary.  Were  you  able  to  supply  reasons  for  your  position?  This  question  gets  at  a 
fundamental  issue  in  sentencing — the  degree  to  which  sentences  should  punish  or  pay  back 
offenders  and  deter  others  from  similar  acts  versus  the  degree  to  which  they  should  aim  at 
rehabilitating  offenders  and  helping  them  once  again  become  contributing  members  of  society. 

2.  Answers  will  vary.  Many  experts  in  the  field  of  sentencing  feel  that  there's  no  room  left  for  the  idea 
of  simply  punishing  wrongdoers;  yet  most  Canadians  seem  to  have  an  intuitive  sense  that  justice 
should  be  served  and  that  someone  who's  done  wrong  should  be  punished.  Whenever  people  hear 
of  criminals  getting  out  early  on  parole  or  of  young  offenders  being  given  lenient  sentences  for 
serious  crimes,  there's  an  outcry  that  the  system  should  be  tougher.  Yet  studies  have  shown  that 
lengthy  prison  sentences  often  serve  only  to  turn  people  into  hardened  criminals  who  will  offend 
against  society  again  upon  release.  Reconciling  punishment  with  rehabilitation  is  a very  difficult 
thing  to  do. 

3.  Answers  will  vary.  Did  you  supply  arguments  for  your  position?  Can  you  defend  your  position 
against  others? 

4.  Recidivism  refers  to  the  process  of  offenders  slipping  back  into  their  criminal  behaviour  after  serving 
their  sentences  and,  as  a result,  returning  to  prison.  A major  objective  of  rehabilitation  programs  is 
to  support  offenders  when  they  return  to  society  so  as  to  reduce  the  degree  of  recidivism.  Support 
occurs  in  the  form  of  such  programs  as  supervised  parole,  counselling,  and  job  training. 

5.  Answers  will  vary.  Most  people  seem  to  approve  of  giving  victims  of  crime  increased  input  into 
the  sentencing  process  by  way  of  victim  impact  statements.  Still,  the  danger  is  there  that  this 
sort  of  thing  can  increase  the  retributive  element  of  sentencing  at  the  expense,  perhaps,  of  the 
rehabilitative  one.  Judges,  of  course,  are  professionals  with  a great  deal  of  experience  in  sentencing, 
so  they  shouldn't  be  swayed  greatly  by  impact  statements;  the  statements  should  serve  as  simply 
one  more  source  of  information  for  judges  to  use  in  determining  appropriate  sentences. 

6.  Answers  will  vary.  Here  are  some  of  the  other  points  to  consider  that  the  Canadian  Sentencing 
Commission  suggested: 

• whether  there  were  many  victims  or  incidents 

• the  age  of  the  offender 

• whether  the  offence  was  violent  in  nature  and/or  involved  a weapon 

• whether  the  offender  was  impaired,  mentally  or  physically 

• whether  the  offender  acted  cruelly 

• whether  the  victim  was  vulnerable  because  of  age  or  an  infirmity 

• the  size  of  the  role  played  by  the  offender  in  the  incident 

• whether  the  offence  was  planned  or  part  of  organized  criminal  behaviour 

• whether  the  offender  broke  a position  of  trust  with  the  victim 

Did  you  think  of  other  points  to  consider? 
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7.  The  textbook  discusses  these  additional  factors  that  a judge  must  consider  when  sentencing: 

• a pre-sentence  report 

• the  response  of  the  defence  and  the  Crown  to  sentencing 

• any  previous  criminal  record  of  the  offender 

• a statement  made  by  the  offender 

• sworn  evidence 

• the  Criminal  Code 

• the  Canadian  Charter  of  Rights  and  Freedoms 

• precedents — sentences  given  in  similar  cases  of  the  past 

• any  time  the  offender  has  already  spent  in  custody  awaiting  trial 

• the  circumstances  of  the  offender 

• the  likelihood  of  rehabilitation 

• the  victim  and  a victim  impact  statement 

• the  will  of  Parliament 

8.  The  Canadian  Charter  of  Rights  and  Freedoms  guarantees  all  Canadians  the  right  not  to  be  subjected 
to  "cruel  and  unusual  punishment";  judges  must  consider  this  in  imposing  sentences.  Though 
the  textbook  doesn't  mention  this,  the  Charter  also  guarantees  Canadians  "security  of  the  person" 
and  "equality  before  the  law."  These  guarantees  lie  behind  the  increasing  use  of  victim  impact 
statements  in  the  sentencing  process. 

9.  Canadian  judges  have  more  freedom  in  imposing  sentences  than  do  judges  of  many  other 
countries.  They're  still  bound  by  guidelines  set  out  in  the  Criminal  Code , but  within  those 
guidelines  Canadian  judges  usually  have  quite  a bit  of  latitude. 

10.  Textbook  question  2:  The  majority  of  the  court  felt  that  the  offence  was  serious  and  that 
Goltz  had  knowingly  violated  the  prohibition.  The  judges  felt  that  the  punishment  wasn't  out 
of  proportion  to  the  severity  of  the  offence  and  that  it  was  necessary  to  protect  people  using  the 
highways.  The  punishment  is  based  on  accepted  principles  and  there  were  no  valid  alternatives. 

Textbook  question  3:  Answers  will  vary.  Can  you  support  your  opinion?  Did  you? 

11.  The  three  types  of  sentencing  are  as  follows. 

• Suspension  of  a privilege  means  temporarily  taking  away  a right  such  as  a licence  to  drive  a 
motor  vehicle. 

• A peace  bond,  often  used  in  cases  of  minor  assault,  is  a court  order  requiring  a person  to 
"keep  the  peace"  for  a period  of  up  to  one  year.  Anyone  reasonably  believing  himself  or 
herself  to  be  at  significant  risk  at  the  hands  of  another  can  apply  to  have  that  person  enter 
a peace  bond.  When  a peace  bond  has  been  entered,  sometimes  charges  against  the  accused 
may  be  dropped,  but  the  accused  is  legally  required  to  avoid  the  person  who  asked  for  the 
bond. 

• Deportation  occurs  when  crimes  are  committed  in  Canada  by  citizens  of  other  countries. 
Deportation  orders  can  be  issued  to  deport  such  people  back  to  their  own  countries. 

Similarly,  Canadians  who  commit  offences  in  other  countries  can  be  returned  to  stand  trial 
in  those  countries  under  the  Extradition  Act. 

12.  A judge  can  grant  a discharge  for  offences  for  which  the  penalty  i^  less  than  14  years  and  for  which 
no  minimum  sentence  is  prescribed  in  the  Criminal  Code. 
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Lesson  2: 


If  you've  ever  listened  to 
media  coverage  of  criminal 
cases,  you'll  be  aware  that 
at  the  end  of  every  trial, 
reporters  ask  the  lawyers  on 
the  losing  side  whether  or 
not  they  intend  to  launch 
an  appeal.  There  are  many 
reasons  why  either  the  Crown 
or  the  defence  might  decide 
to  ask  for  an  appeal  after  a 
trial  has  ended,  but  ultimately 
the  reasons  all  boil  down 
to  the  same  things:  either 
the  accused  believes  that  a 
conviction  was  unjust  and/or 
the  sentence  too  harsh,  or 
the  Crown  believes  that  an 
acquittal  was  wrong  or  the 
sentence  too  lenient. 


The  right  of  appeal  was  introduced  into  the  Canadian  criminal  justice  system  in  1923. 
Its  purpose  is  to  allow  one  or  more  judges  to  review  the  decisions  of  a trial  judge  (or  a 
judge  and  jury)  in  a lower  court.  Either  the  Crown  or  the  defence  can  launch  an  appeal, 
and  they  have  30  days  in  which  to  begin  this  process. 


In  the  case  of  an  indictable  offence,  the  defence  or  the  Crown  can  appeal  either  the 
sentence  or  the  conviction. 


Let  me  get  this  straight.  If  I’m  a defendant 
and  after  my  trial  I appeal  the  conviction,  I’m 
saying  that  I think  the  court  was  wrong  in 
convicting  me.  But  if  I appeal  the  sentence, 
Fm  saying  that  I accept  the  conviction  but  I 
think  my  sentence  is  out  of  line.  Is  that  right? 


That’s  it.  And  if  the  Crown  appeals  either 
one,  it’s  saying  the  same  thing— -which 
means,  for  instance,  that  the  Crown  might 
win  the  case  but  launch  an  appeal  because  a 
lenient  sentence  was  handed  out. 
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appellant:  the 

party  making  an 
appeal 

respondent:  the 

party  opposing  an 
appeal 


appellate  court: 

a court  in  which 
an  appeal  is  being 
launched 


The  party  applying  for  the  appeal  is  known  as 
the  appellant,  and  the  other  party  is  called 
the  respondent.  In  most  appeals — but  by  no 
means  all — the  appellant  is  the  defence  and  the 
respondent  is  the  Crown. 

During  the  appeal  process,  a panel  of  judges 
in  a higher  court  will  look  at  the  transcripts  of 
the  trial  to  see  if  an  error  was  made — either  by 
allowing  inadmissible  evidence  or  simply  in  not 
having  enough  evidence  for  a conviction.  The 
lawyers  for  the  appellant  and  respondent  submit 
written  arguments  to  the  judges  setting  out  their  cases.  Both  sides  may  also  present  oral 
arguments  before  the  court;  this  process  allows  the  appellate  court  to  pose  questions. 

Normally,  neither  side  is  permitted  to  present  new  evidence  during  an  appeal  process, 
though  "fresh  evidence"  can  be  admitted  in  some  situations.  Rather  than  focusing 
on  evidence,  both  sides  focus  on  whether  or  not  an  error  was  made  during  the  trial. 
This  might  be  an  "error  in  fact"  (such  as  admitting  evidence  that  shouldn't  have  been 
allowed)  or  an  "error  in  law"  (such  as  a mistake  in  the  trial  proceeding). 


trial  de  novo:  a 

completely  new 
trial  ordered  by  an 
appellate  court 


If  an  appeal  is  successful,  the  result  might  be  that  the  decision  of  the  trial  court  is 
reversed  or  the  appellate  court  might  order  a completely  new  trial — a trial  de  novo.  It's 
important  to  note,  however,  that  an  appellate  court  can't  reverse  an  acquittal  by  a jury; 
if  it  disagrees  with  the  decision,  its  only  course  of  action  is  to  order  a new  trial. 

In  the  case  of  summary  conviction  offences, 
appeals  can  be  brought  for  the  same  reasons  as 
for  indictable  offences.  However,  a second  type 
of  appeal  is  allowed  for  summary  conviction 
offences.  These  appeals  concern  questions  of  law 
or  jurisdiction:  for  example,  an  accused  might 
appeal  a conviction  on  the  grounds  that  the 
case  was  tried  in  the  Provincial  Court  but  should 
have  been  tried  in  the  Court  of  Queen's  Bench. 
Appeals  of  this  sort  can  only  be  heard  in  the 
Alberta  Court  of  Appeal. 

Appeals  proceed  up  the  ladder  of  courts  that  you 
studied  earlier  in  this  course.  Ultimately  some 
appeals  may  go  all  the  way  to  the  Supreme  Court 
of  Canada — the  highest  appellate  court  in  the  land.  But  only  appeals  concerning  serious 
questions  of  law  end  up  there. 

Normally,  the  Supreme  Court  decides 
whether  or  not  it  will  hear  an  appeal  from 
a lower  court;  it's  simply  too  busy  to  hear 
every  appeal  that  comes  its  way.  In  some 
cases,  however,  it  has  no  choice — for 
instance,  when  the  panel  of  judges  of  a 
provincial  Court  of  Appeal  comes  to  a 
split  decision. 
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The  following  charts  outline  the  normal  routes  that  appeals  follow.  Study  the  charts  and 
answer  the  question  that  follows  them. 
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Each  chart  shows  two  distinct  routes  for  the  appeals  process  to  follow — one  on  the  left 
and  one  on  the  right.  From  what  you  already  know  about  our  court  system,  explain 
why  this  is  so. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


It's  important  to  remember  that  very  few  appeals  move  beyond  the  first  appellate  court. 
We  often  hear  about  Supreme  Court  decisions  because  they're  generally  very  important, 
but  few  appeals  ever  make  it  as  far  as  Canada's  highest  court. 


Going  Further 


The  appeal  process  is  an  important  component  of  Canada's  criminal  justice  system;  it  offers 
both  defendants  and  the  public  yet  one  more  opportunity  to  ensure  that  the  truth  will  be 
uncovered  and  reasonable  sentences  imposed  on  convicted  criminals.  The  process  is  in  some 
ways  a complex  one;  if  you  wish  to  learn  a bit  more  about  it,  read  section  “9.5:  Appeals,”  on 
pages  271  to  272  of  your  textbook. 


The  next  thing  you'll  be  looking  at  is  what  happens  to  convicted  criminals  who  are 
sentenced  to  a term  in  prison.  This  topic  will  be  the  focus  of  Lesson  3. 


Suggested  Answers 

Trials  for  both  indictable  offences  and  summary  conviction  offences  begin  in  different  courts  depending 
on  the  severity  of  the  offence.  In  each  chart,  the  appeals  process  shown  on  the  right  is  for  more  severe 
cases  where  the  original  trial  took  place  in  the  Court  of  Queen's  Bench  while  the  process  on  the  left  is 
for  less  severe  cases  that  began  in  Provincial  Court,  Criminal  Division. 
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ALBERTA  PUBLIC  AFFAIRS  BUREAU 


Jails,  Prisons,  and  Penitentiaries 


jail:  technically,  a 
place  of  temporary 
detention  such  as 
a remand  centre; 
colloquially, 
any  correctional 
institution 

detention  centre: 

a provincially 
operated 
institution  that 
houses  prisoners 
with  sentences  of 
up  to  30  days 

remand  centre: 

detention  centre 


"Go  directly  to  Jail.  Do  not  pass  Go.  Do  not  collect  $200."  If  those  words  are  familiar  to 
you,  you've  played  Monopoly;  but  even  if  you've  never  played  Monopoly,  you've  been 
familiar  from  very  early  childhood  with  the  idea  that  criminals  go  to  jail.  Incarceration 
is  still  the  most  common  penalty  for  those  who  commit  criminal  offences,  and  Canada 
has  one  of  the  world's  highest  incarceration  rates. 

But  what  exactly  is  a jail?  Is  it  different  from  a prison  or  a penitentiary?  And  what  about 
places  like  remand  centres,  detention  centres,  community  corrections  centres,  and  other 
sorts  of  correctional  facilities  that  you  hear  about  on  the  news?  How  do  these  places 
differ,  and  how  is  it  decided  who  goes  where? 

People  often  use  terms  like  jails  and  prisons  as  if  they  mean  exactly  the  same  thing,  but 
technically  there  are  differences.  The  discussion  that  follows  will  make  this  clear.  Note, 
however,  that  while  these  terms  do  have  different  meanings  when  used  technically, 
frequently  in  this  course  the  words  prison  and  jail  are  used  in  their  everyday, 
non-technical  sense. 

A useful  generic  term  for  a place  where  a criminal  is  incarcerated  is  correctional  institution. 
In  Canada,  there  are  three  types  of  correctional  institutions:  jails,  prisons,  and 
penitentiaries. 

• Jails  are  technically  places  of  temporary  detention.  Operated  by  the  province's 
Correctional  Services,  jails  include  police  "lock-ups"  where  people  who  have  been 
arrested  are  held  for  a very  brief  time  and  detention  centres  (or  remand  centres) 
where  people  who  have  been  sentenced  to  a term  of  30  days  or  less  are  kept. 
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prison:  technically, 
a provincially 
operated  institution 
that  houses 
prisoners  with 
sentences  of  more 
than  30  days  and 
up  to  two  years  less 
a day;  colloquially, 
any  correctional 
institution 

penitentiary:  a 

federally  operated 
institution  that 
houses  prisoners 
with  sentences  of 
two  years  or  more 


• Prisons  are  also  institutions  operated  by  the  province.  Those  sentenced  to  terms  of 
more  than  30  days  and  up  to  two  years  are  placed  in  prisons. 

• Penitentiaries,  unlike  jails  and  prisons,  are  run  by  the  federal  government  and 
operated  by  the  Correctional  Service  of  Canada.  People  sentenced  to  serve  terms  of 
more  than  two  years  are  sent  to  federal  penitentiaries. 

Federal  institutions  are  divided  into  four  types  depending  on  the  level  of  security  they 
offer. 


• Maximum-security  institutions  are  for  inmates  considered  dangerous  to  the  public. 

• Medium-security  institutions  house  inmates  who  aren't  considered  dangerous  but 
would  likely  try  to  escape  if  given  the  chance. 

• Minimum-security  institutions  are  penitentiaries  for  inmates  who  aren't 
considered  likely  to  try  to  escape.  Relatively  few  federal  prisoners  are  in 
minimum-security  institutions. 

• Community  Corrections  Centres  have  the  lowest  degree  of  security  of  all  federal 
institutions.  (At  present,  there  are  no  federally  run  Community  Corrections 
Centres  in  Alberta.  You'll  be  learning  more  about  their  role  later  in  this  lesson.) 


ALBERTA  PUBLIC  AFFAIRS  BUREAU 


After  sentencing,  inmates  assigned  to  federal  penitentiaries  are  assessed  and  placed 
in  the  type  of  institution  deemed  appropriate.  Each  inmate  is  provided  with  a group 
of  people  who  will  be  responsible  for  his  or  her  physical,  medical,  emotional,  and 
psychological  welfare.  They're  there  to  assess  the  prisoner's  situation  and  ensure  that 
any  necessary  rehabilitation  programs  are  provided.  In  addition,  education  and  training 
in  various  trades  and  skills  are  provided.  The  inmate's  life  will  be  very  structured,  with 
specified  times  for  wake-up,  meals,  study,  and  so  on. 

Inmates  of  federal  institutions  can  earn  up  to  almost  $7.00  a day  in  a variety  of  jobs. 

As  well  as  teaching  habits  like  regularity  and  responsibility,  this  process  allows  inmates 
to  learn  skills  and  save  a bit  of  money  toward  the  day  they're  released.  Unemployed 
inmates  are  given  an  allowance  of  $1.60  a day. 
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In  attempts  to  cut  costs,  many  provincial  governments  have  in  recent  years  reduced 
or  eliminated  allowances  given  to  prisoners  in  provincial  institutions.  At  one  time, 
all  provincial  inmates  in  Alberta  received  an  allowance  of  $6.00  a day,  10  percent  of 
which  was  put  into  a savings  account  for  the  inmate  to  use  upon  release.  In  July  1993, 
however,  the  Alberta  government  eliminated  this  allowance;  now  when  prisoners  are 
released,  they're  pretty  much  on  their  own  financially. 


1.  Do  you  agree  with  cost-cutting  measures  like  these?  Why  or  why  not? 


2.  In  the  United  States,  some  prisons  are  now  run  like  businesses;  inmates  are  treated 
like  employees  and  are  expected  to  pay  their  own  way.  This  approach  lessens  the 
burden  on  taxpayers  for  looking  after  criminals.  Do  you  think  the  Canadian  federal 
and  provincial  governments  should  look  into  this  type  of  arrangement?  Give 
your  reasons. 


Majari 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


protective 
custody:  in 

a correctional 
institution,  the 
segregation  of 
prisoners  deemed 
to  be  at  risk  from 
the  general  inmate 
population 


Not  only  must  inmates  learn  to  function  within 
the  prison  system  itself,  but  they  also  must 
learn  to  function  within  the  "inmate 
hierarchy" — a spontaneous  ranking  of 
prisoners  that  seems  to  occur  naturally 
in  correctional  institutions.  Certain 
inmates,  depending  in  part  on  the  type 
of  crimes  they  committed,  are  given 
more  prestige  than  others  by  their 
fellow  inmates.  Those  known  to  have 
committed  serious  offences  and  who 
act  tough  are  usually  put  at  the  top  of  the  ladder.  Sexual  offenders  and  inmates  known 
or  believed  to  be  police  informers  are  at  risk  in  the  general  inmate  population  and  are 
generally  put  into  protective  custody. 

3.  From  time  to  time  people  express  the  opinion  that  taxpayers'  money  shouldn't 
be  used  to  provide  the  special  privileges  of  protective  custody  to  inmates  guilty  of 
brutal  sexual  crimes.  Supporters  of  this  position  frequently  point  out  that  those 
contemplating  such  crimes  might  think  twice  if  they  knew  they'd  be  thrown  into 
jail  with  other  inmates  who  would  likely  try  to  pay  them  back  for  their  crimes.  What 
do  you  think?  Should  criminals  of  this  sort  be  protected  from  the  brutal  "justice" 
often  handed  out  by  other  prisoners?  Give  reasons  for  your  answer. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


To  learn  more  about  the  process  of  incarceration,  open  your  textbook  to  page  261 
and  read  the  material  under  the  heading  "Imprisonment"  up  to,  but  not  including, 
the  case  study  on  page  263.  When  you've  completed  the  reading,  answer  the 
following  questions. 
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4.  Which  of  the  following  sentences  can  be  replaced  by  a fine? 

• a sentence  for  an  offence  with  a minimum  prison  term  of  two  years 

• a sentence  of  seven  years 

• a sentence  of  three  years 

5.  Sharon  found  a credit  card  on  the  sidewalk,  and  that  same  day  she  used  it  seven 
times  to  make  small  purchases.  She  was  arrested  and  convicted  of  seven  counts  of 
theft.  Would  she  likely  be  given  consecutive  or  concurrent  jail  sentences?  Explain 
your  answer. 


indeterminate 
sentence:  a 

prison  sentence 
used  with 
dangerous 
offenders  whereby 
convicts  are  held 
until  they're  no 
longer  considered 
a threat  to  society 


6.  a.  Explain  the  role  of  indeterminate  sentences. 

b.  Do  you  agree  with  the  principle  that  an  offender  can  remain  incarcerated  for  an 
indeterminate  time?  Give  reasons  for  your  answer. 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Conditional  Release 


conditional 
release:  the 

release  of  a 
prisoner  before  his 
or  her  sentence 
is  over  if  certain 
conditions  are  met 


If  you  follow  the  news  at  all,  you'll  likely  have  encountered  stories  about  prisoners 
violating  their  conditional  release  (or  parole)  or  possibly  committing  violent  crimes 
while  out  on  early  parole.  Stories  like  these  tend  to  make  the  public  think  that  when 
it  comes  to  releasing  and  paroling  convicts,  the  criminal  justice  system  is  rather 
random  and,  in  some  cases,  downright  irresponsible.  Certainly  whenever  a prisoner 
on  conditional  release  commits  an  offence — especially  a violent  one — there's  a public 
outcry  against  the  parole  system. 


parole: 

conditional  release 


The  fact  is,  though,  that  while  the  media  pick  up  on  cases  like  these,  on  the  whole  the 
parole  system  works  very  well;  it's  just  that  all  the  success  stories  tend  to  go  unreported. 
But  members  of  the  public  often  still  wonder  why  convicted  offenders  are  paroled  at 
all;  to  many  people  it  seems  obvious  that  if  a person  is  sentenced  to  so  many  years  in 
prison  by  a judge,  he  or  she  ought  to  stay  there  until  the  sentence  has  been  served.  Why 
release  prisoners  ahead  of  time? 


One  reason,  I suppose,  is  to  save  money^N 
It  costs  a lot  to  keep  people  in  jail.  Think 
of  all  the  new  jails  we’d  have  to  build  if 
no  one  was  released  early. 


And  another  reason  is  to  give 
convicts  a motive  to  behave  well  in 
prison.  If  they  know  they’ll  blow  a 
chance  at  early  release  if  they  don’t 
co-operate  with  prison  authorities, 
\they’re  less  likely  to  cause  trouble. 
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Good  points.  But  the  most  important  reason  of  all  is 
help  gradually  reintegrate  prisoners  back  into  society, 
we  really  want  to  rehabilitate  convicts  rather  than  just 
punish  them,  this  has  to  be  an  important  objective. 


The  chief  objective  of  the  conditional  release  system  is  to  rehabilitate  offenders  and 
reintroduce  them  into  society  as  soon  as  possible — while  ensuring  public  safety. 
Supervised  by  the  National  Parole  Board  (except  for  provincial  institutions  in  Ontario, 
Quebec,  and  British  Columbia,  which  are  governed  by  their  own  provincial  parole 
boards),  the  parole  system  is  designed  to  help  prison  inmates  prepare  for  their  full 
release  and  adjust  to  life  outside  the  prison.  As  soon  as  offenders  are  incarcerated,  a date 
is  automatically  set  to  review  their  conduct  to  see  if  they  qualify  for  full  parole.  This 
review  is  usually  set  for  a date  that  coincides  with  the  offender's  having  served  a third 
of  the  stipulated  sentence  or  seven  years  from  the  beginning  of  the  sentence,  whichever 
occurs  sooner.  In  some  cases,  though,  a minimum  sentence  must  be  served  before  parole 
will  be  considered. 

When  the  review  is  conducted,  the  parole  board  will  examine  a statement  describing  the 
offender's  efforts  to  reform  his  or  her  behaviour  during  the  period  of  incarceration  along 
with  a personality  assessment  and  a report  on  the  benefits  the  offender  has  derived  from 
any  treatment  received  while  in  prison.  The  review  also  takes  into  account  things  such 
as  the  offender's  chances  of  finding  employment  and  whether  or  not  he  or  she  has  a 
place  to  live  while  on  parole.  Finally,  the  parole  board  will  consider  any  submissions 
made  to  them  by  the  victim  of  the  offence  or  the  victim's  family. 
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For  a conditional  release  to  be  granted,  it  must  be  shown  to  the  satisfaction  of  the  parole 
board  that 

• the  offender  won't  present  an  undue  risk  to  society  if  released  before  the  end  of 
the  sentence 

• the  offender  is  likely  to  contribute  to  society  by  becoming  a law-abiding  citizen 

If  the  offender  appears  to  meet  these  requirements,  the  parole  board  will  set  a date 
for  parole;  if  the  requirements  aren't  met,  the  offender  can  reapply  in  two  years.  As 
soon  as  parole  is  granted,  the  prisoner's  assigned  parole  officer  becomes  responsible  for 
supervising  the  prisoner's  activities  after  his  or  her  release.  In  order  to  remain  on  parole, 
parolees  must  meet  certain  conditions.  If  they  fail  to  do  this,  they'll  find  themselves 
back  behind  bars.  For  most  offenders,  parole  ends  when  they've  successfully  completed 
their  sentence.  This  isn't  true,  however,  of  convicted  murderers;  their  parole  continues 
for  the  rest  of  their  lives. 

7.  About  75  percent  of  prisoners  on  full  parole  complete  it  successfully.  About  half  of 
the  25  percent  who  fail  commit  a new  offence  while  on  parole.  Given  these  figures, 
do  you  think  the  system  is  working  well  enough?  If  not,  what  changes  would 
you  suggest? 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


8.  To  learn  more  about  the  parole  system,  turn  to  page  274  of  your  textbook  and  read 
all  of  section  "9.7:  Conditional  Release" — to  the  end  of  page  278  (skipping  the  case 
study).  This  section  discusses  several  different  sorts  of  conditional  release.  As  you 
read,  make  a chart  like  the  following  and  fill  it  in  with  point-form  notes. 
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9.  Explain  the  process  by  which  criminal  records  can  be  erased  by  a pardon  issued  by 
the  National  Parole  Board. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


“\ 


Going  Further 

. . . . 

Earlier  in  this  course,  you  were  introduced  to  the  Dial-A-Law  service  offered  by  Calgary  Legal 
Guidance.  To  learn  more  about  Canada's  conditional  release  program,  try  accessing  either 
(or  both)  of  these  recordings: 

• 451:  Parole 

* 452:  Records  and  Pardons 


\ 


halfway  house:  a 

place  for- prisoners 
to  stay  when  on 
day  parole  or  a 
temporary  absence 
that  offers  greater 
freedom  than 
prison  along  with 
the  supervision 
needed  as 
prisoners  readjust 
to  society 


Have  you  ever  heard  of  a halfway  house?  As  its  name  suggests,  a halfway  house  is  a 
place  where  inmates  who  have  served  part  of  their  prison  term  can  live  while  readjusting 
to  life  in  society.  Often  prisoners  on  day  parole,  who  must  spend  their  nights  in 
an  institution,  are  assigned  to  a halfway  house  rather  than  being  made  to  stay  in  a 
penitentiary.  Sometim.es  prisoners  on  temporary  absences  are  also  required  to  live  in 
halfway  houses. 

Some  halfway  houses  are  operated  by  the  Correctional  Service  of  Canada;  they're  called 
Community  Correctional  Centres  and  were  mentioned  earlier  in  this  lesson.  There  are, 
however,  no  Community  Correctional  Centres  in  Alberta;  in  this  province,  halfway 
houses  are  privately  run  by  voluntary  organizations  like  the  John  Howard  Society,  the 
Seventh  Step  Society,  and  Native  Counselling  Services  of  Alberta.  These  privately  run 
homes  are  called  Correctional  Residential  Centres. 
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Halfway  houses  are  designed  to  help  prisoners  readjust  to  life  in  the  community.  They're 
like  prison  in  that  they  have  rules  and  regulations,  but  they  allow  inmates  a great  deal 
more  freedom.  They  also  offer  counselling  services  and  life-skills  training. 


Halfway  houses  allow  prisoners  to  adjust  to  life  outside  the  walls  gradually  while 
learning  to  shoulder  the  responsibilities  involved  in  being  a contributing  member 
of  society. 


Going  Further 


As  you  were  told  earlier  in  this  course,  efforts  have  been  made  lately  to  deal  with  the  particular 
problems  that  Aboriginal  Canadians  face  when  dealing  with  Canada’s  criminal  justice  system. 
Native  Counselling  Services  of  Alberta  is  one  non-profit  organization  you  might  want  to 
investigate.  The  mandate  of  this  organization  is  to  promote  wellness  for  Aboriginal  individuals, 
families,  and  communities— a much  broader  mandate  than  the  focus  of  this  course. 

If  you’d  like  to  learn  more  about  what  this  organization  offers  Alberta’s  Native  people  in  the  area 
of  criminal  justice— or  any  other  area,  you  can  begin  with  this  website: 


http://www.  ncsa.  ca/ 

Once  there,  try  clicking  on  the  “Restorative  Justice”  link. 


Another  site  you  might  want  to  visit  if  you  have  an  interest  in  criminal-law  issues  facing  Native 
Canadians  in  particular  is  one  offered  by  the  Aboriginal  Initiatives  Branch  of  Correctional  Service 
Canada.  You’ll  find  it  at  this  address: 


http://www.csc-scc.gc.ca/text/prgrm/correctional/abissuesAnow_e.shtmS 


Once  there,  simply  click  on  any  of  the  topics  that  interest  you.  You’ll  find  information  on 
sentencing  and  reintegrating  offenders  back  into  the  community,  and  much,  much  more 
besides. 


The  parole  system  isn't  perfect,  but  it  probably  works  a good  deal  better  than  most 
Canadians  give  it  credit  for  doing.  The  next  time  you  hear  or  read  about  a parolee 
committing  a violent  crime,  try  to  remember  all  the  success  stories  that  the  media 
aren't  covering. 

True,  if  an  innocent  person  suffers  or  dies  because  of  a mistake  made  by  the  parole 
board,  all  the  successes  in  the  world  aren't  going  to  correct  the  situation;  but  occasional 
incidents  like  this  have  to  be  balanced  against  the  violence  that  unrehabilitated 
criminals  would  likely  inflict  on  society  upon  release  from  an  incarceration  system  that 
concentrated  entirely  on  punishment  and  deterrence. 


Assignment 

..  .....  ..... .....-! aiklM - ...... M - - hiiliiil «*M BttafalipaM ... 

Now  open  Assignment  Booklet  B,  turn  to  the  Section  4 Assignment, 
and  answer  question  2. 


138 


Legal  Studies  3080 


Suggested  Answers 

1.  Answers  will  vary.  Some  people  agree  that  prisoners  shouldn't  be  coddled  at  the  expense  of 
taxpayers;  prison  should  remain  a very  uncomfortable  place  and  so  act  as  a deterrent.  Others,  who 
focus  more  on  the  rehabilitation  role  of  prisons,  believe  offenders  are  more  likely  to  slip  back  into  a 
life  of  crime  if  they're  released  with  no  money  to  get  them  started. 

2.  Answers  will  vary.  What  happens  to  prisoners  who  can't  pay?  Will  a hierarchy  of  prisoners  arise 
. based  on  wealth? ..This:, approach  would  definitely  have  to  he  closely  scrutinized  before  it  was 

implemented.  On  the  other  hand,  many  people  like  the  idea  of  putting  inmates  to  constructive 
work;  if  they  were  paid  a real  wage,  they  could  pay  for  their  keep. 

3.  Answers  will  vary.  Experience  has  shown  that  putting  prisoners  of  this  sort  into  the  general  prison 
population  is  just  like  signing  their  death  warrants.  Since  Canada  has  rejected  the  death  sentence 
in  its  criminal  justice  system,  to  suggest  a step  like  this  seems  contradictory.  Some  people  might 
respond,  of  course,  that  we  should  simply  bring  back  the  death  penalty — a suggestion  that  opens 
up  yet  another  area  of  controversy.  If  this  issue  interests  you,  you'll  get  a chance  to  look  into  it  later 
when  dealing  with  controversial  issues.  ■' ' 

4.  Only  the  third  sentence  can  be  replaced  by  a fine.  The  first  can't  because  a minimum  jail  term  is 
stated,  and  the  second,  can't  because  the  sentence  is  over  five  years. 

5.  Sharon  would  likely  be  given  concurrent  sentences  because  the  offences  were  all  of  the  same  sort 
and  -were  also  committed  in  one  time  span.  The  principle  of  totality  wTould  apply  here. 

6.  a.  An  indeterminate  sentence  is  a type  of  sentencing  used  most  often  with  dangerous  offenders. 

The  judge  sentences  the  offender  to  be  kept  in  an  institution  until  it  can  be  shown  that  he  or 
she  is  ready  to  return  to  society. 

b.  Answers  will  vary.  It  can  be  argued  that  a sentence  of  this  type  violates  the  rights  of  the 
offender.  On  the  other  hand,  it  can  be  argued  that  the  right  of  society  to  be  protected  from, 
dangerous  offenders  supersedes  the  rights  of  the  offenders  themselves. 

7.  Answers  will  vary.  Clearly  the  system  isn't  perfect,  with  approximately  12  percent  of  parolees 
committing  crimes,  some  of  them  violent.  The  solution  to  the  problem  isn't  easy.  It's  often 
suggested  that  the  parole  board  should  set  stricter  guidelines  and  do  more  thorough  assessments 
of  prisoners  applying  for  parole,  but  this  is  easier  said  than  done.  Assessing  a prisoner's  chances 
of  reoffending  is  a very  inexact  science;  there  will  always  be  mistakes  made.  The  question  is  what 
percentage  of  error  society  is  willing  to  tolerate. 
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8.  Charts  will  vary.  Compare  yours  with  the  one  that  follows. 


Temporary  Absence 

• Escorted  Absences 

• Unescorted  Absences 

allows  prisoners  to  attend  family  events,  obtain  medical  treatments, 
and  participate  in  rehabilitation  programs 

• prisoner  always  accompanied 

• all  prisoners  eligible 

• maximum-security  prisoners  not  eligible 

• eligible  prisoners  also  eligible  for  work  release 

Day  Parole 

• offender  released  during  day  but  must  return  at  night 

• allows  prisoners  opportunities  for  work  or  school  before  full  parole 

Full  Parole 

• review  date  set  at  start  of  sentence— normally  after  one-third  of 
sentence  or  seven  years  (whichever  is  less) 

• at  review,  board  examines  information  on  prisoner  and  perhaps 
hears  a submission  from  the  victim  or  other  harmed  parties 

• if  parole  denied,  board  must  review  the  case  every  two  years 

• if  parole  granted,  conditions  are  set  and  a supervisor  assigned 

• if  parolee  respects  all  conditions,  parole  lasts  till  end  of  sentence 

Parole  for  Murder 

• not  eligible  for  full  parole  for  25  years 

• under  parole  supervision  for  the  rest  of  life 

• eligible  for  other  types  of  parole  three  years  before  full  parole 

• those  sentenced  to  15  or  more  years  before  full  parole  are  entitled 
to  a judicial  review  every  1 5 years— the  faint  hope  clause 

Accelerated  Review 

Offenders  in  penitentiary  for  the  first  time  and  guilty  of  certain 
offences  must  be  released  on  full  parole  unless  the  board  has 
reasonable  grounds  to  think  the  offender  is  likely  to  commit  a violent 
crime. 
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• by  statute;  prisoners  entitled  to  release  after  two-thirds  of 
sentence,  if  not  already  on  parole 

Statutory  Review 

! • conditions  are  set 

fill  !'|.  f 'yhV"  1 . • •:  ' V'  ;;  , ' •'  " / / ..  ' . 

• can  be  denied  in  some  cases 

• power  of  federal  government 

Royal  Perogative  of  Mercy 

• can  be  remission  of  fine  or  imprisonment,  change  in  penalty,  a free 
pardon,  or  an  ordinary  pardon 

free  pardon  given  where  prisoner  is  innocent 
ordinary  pardon  given  on  compassionate  grounds 


9.  People  with  criminal  convictions  (and  who  lack  an  absolute  or  conditional  discharge)  can  apply 
to  the  National  Parole  Board  for  a pardon.  During  a waiting  period  of  three  to  five  years  after 
completing  the  sentence,  the  offender  must  remain  free  of  other  convictions.  If  the  application  is 
successful,  that  person's  record  is  kept  separate  from  other  criminal  records. 
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Lesson  4: 


• A suspect  is  picked  up  by  the  police  and  accused  of  murdering  her  mother.  The 
Crown  prosecutor  is  convinced  that  the  crime  was  carefully  planned;  however,  it 
will  be  hard  to  prove  this.  Rather  than  risk  an  acquittal,  the  Crown  makes  a deal 
with  the  accused:  if  she  confesses  to  having  done  the  deed,  the  Crown  agrees  to 
prosecute  her  for  the  less  serious  offence  of  manslaughter. 

• Three  boys  rob  a convenience  store,  seriously  injuring  the  owner  in  the  process. 
The  oldest  of  them,  aged  15,  is  tried  in  adult  court  and  given  a severe  sentence. 
The  other  two,  both  aged  13,  are  tried  in  Youth  Court  under  the  Youth  Criminal 
Justice  Act  and  escape  with  comparatively  light  sentences. 

• A man  gets  up  in  the  middle  of  the  night  and  strangles  his  wife.  His  defence 
is  automatism;  he  claims  he  was  sleepwalking  and  in  his  unconscious  state  he 
believed  his  wife  to  be  a stranger  who  was  trying  to  kill  him.  The  jury  acquits  him. 

These  three  preceding  scenarios  all  have  something  in  common:  Each  one  illustrates 
an  area  of  criminal  law  in  Canada  that  has  aroused  a good  deal  of  controversy  among 
the  public  and  members  of  the  legal  profession.  In  this  lesson  you're  going  to  be 
investigating  one  such  controversial  issue  on  your  own. 
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On  my  own!  I’m 
not  sure  I like  the 
ound  of  that. 


I don’t  think  you 
have  to  worry  too 
much.  Read  on. 


The  Assignment 


Rather  than  concentrating  on  the  work  you've  done  in  Section  4 alone,  the  last 
assignment  you'll  find  in  Assignment  Booklet  B for  this  course  will  allow  you  to  draw 
on  what  you've  learned  about  criminal  law  throughout  the  entire  course.  What  this 
assignment  asks  you  to  do  is  present  a short  report  in  which  you  investigate  one 
controversial  issue  in  criminal  law.  The  lesson  you're  now  working  on  will  prepare  you 
for  this  assignment. 

To  get  started  on  this  project,  you'll  have  to  select  an  issue  that  interests  you  and  start 
digging  into  it.  Your  librarian  and  Legal  Studies  teacher  should  be  able  to  give  you  some 
direction  here.  If  you  have  access  to  back  issues  of  newspapers  and  newsmagazines  like 
Maclean's , they'd  likely  be  a good  place  to  begin  your  research.  The  magazine  LawNow 
would  also  be  an  excellent  resource.  And  of  course  the  Internet  is  an  excellent  means  of 
getting  information. 


Going  Further 


wu 


While  the  simplest  way  to  get  information  from  the  Internet  is  to  simply  use  a reliable  search 
engine  and  some  effective  keywords,  here  are  a few  sites  that  might  prove  useful  as  you  do 
your  research: 

• The  John  Howard  Society  of  Canada: 

http://www.johnhoward.ab.ca/ 

• Alberta  Justice: 

http://www.soIgen.gov.ab.ca/home/ 

• Canadian  Legal  Faqs: 

http  ://www.  Iaw-faqs.org/nat.htm 

• Department  of  Justice  Canada: 

http://canada.justice.gc.ca/en/index.html 


Access  to  Justice  Network: 

http://www.acjnet.org/nahome/defauit.aspx 
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Of  course,  another  excellent  way  to  get  information  is  to  talk  with  people  who  are 
knowledgeable  in  the  area.  If  you  can  arrange  an  interview  with  a lawyer,  a 
police  officer,  a parole  officer,  an  activist  on  either  side  of  a controversial  issue,  or 
anyone  else  who  can  help  you  with  your  research,  by  all  means  take  advantage  of  it. 
For  a few  tips  on  conducting  an  interview,  see  Section  1:  Lesson  3. 

When  you've  done  your  research  and  you  finally  go  to  write  up  your  report,  be  sure 
to  read  the  instructions  for  the  last  assignment  in  Assignment  Booklet  B.  Your  report 
should  include  these  elements: 

• an  explanation  of  the  issue 

• a discussion  of  the  current  law  in  Canada 

• if  possible,  a look  at  comparable  law  in  another  country 

• your  own  views  on  what  lawmakers  should  do  to  solve  the  problem 

Your  report  doesn't  have  to  be  long,  but  it  should  show  that  you've  done  both  some 
research  and  some  thinking  about  the  problem  you've  selected. 

The  Issues 


Now  that  you  have  an  idea  of  what  the  assignment  will  involve,  it's  time  to  begin  the 
process  of  selecting  an  issue  to  research.  What  follows  is  a listing  and  a brief  discussion 
of  a number  of  issues  you  might  consider.  Several  of  them  you've  already  been  asked 
to  think  about  earlier  in  the  course,  so  they  won't  be  new  to  you.  If  there's  another 
controversial  issue  in  the  area  of  criminal  law  that  you'd  like  to  research  instead  of 
one  on  the  list,  there  probably  won't  be  any  problem;  but  be  sure  to  get  your  teacher's 
permission  first. 


Since  your  textbook  is  probably  the  easiest  place  to  begin  your  research,  the  first  few 
issues  have  been  taken  directly  from  the  "Issue"  sections  at  the  ends  of  the  chapters  in 
the  Criminal  Law  unit. 

Gun  Control 

You've  probably  heard  quite  a bit  about  the  gun-control  issue  in 
Canada  in  recent  years.  In  1995  the  federal  government  passed  the 
Firearms  Act , requiring  all  Canadians  by  the  year  2001  to  obtain  a 
licence  for  any  gun  they  own.  The  law  requires  that  each  gun  be 
registered;  failure  to  register  a gun  can  bring  a penalty  of  up  to 
ten  years  in  prison. 

The  Firearms  Act  was  designed  to  make  Canada  a safer  place.  Each  year  many  Canadians 
are  killed  and  injured  in  crimes  committed  with  firearms  and  in  firearm  accidents. 

The  idea  is  that  if  the  government  keeps  tighter  control  of  guns,  such  incidents  can  be 
decreased  in  number.  Critics,  on  the  other  hand,  say  criminals  will  still  have  access  to 
guns — illegally — but  that  law-abiding  citizens  will  be  less  able  to  defend  themselves. 


For  a fuller  discussion  of  the  gun-control  debate,  see  pages  120  and  121  of  your 
textbook.  If  you  choose  to  research  this  issue,  you  should  be  able  to  find  a good  deal  of 
material  in  magazines  and  newspapers  and  the  Internet.  The  issue  has  been  discussed 
at  great  length  across  the  country,  but  nowhere  has  it  caused  more  concern  than  in 
Alberta,  where  resistance  to  the  Act  has  been  particularly  strong. 
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Providing  DIMA  Samples 

Many  people  believe  that  DNA  testing  is  the  biggest  breakthrough  of  the  century  in 
solving  crimes.  Taking  samples  of  DNA  from  an  accused  and  matching  them  with 
samples  found  at  the  crime  scene  can  provide  a link  that  seems  to  be  as  conclusive  as 
fingerprinting— probably  more  conclusive.  Because  DNA  testing  has  proven  to  be  so 
useful  in  criminal  investigations,  the  federal  government  passed  a law  in  1995  to  allow 
police  to  take  samples  from  suspects  of  violent  crimes  even  if  they  don't  consent. 

Critics  fear  this  is  one  more  serious  intrusion  into  people's  privacy.  It  infringes,  they  say, 
on  the  basic  rights  guaranteed  Canadians  in  the  Canadian  Charter  of  Rights  and  Freedoms. 
Those  supporting  the  law  point  out  that  safeguards  are  in  place  to  prevent  an  abuse  of  the 
law  and  that  innocent  people  will  be  at  less  risk  of  being  wrongly  convicted  of  a crime. 

For  more  information  on  this  issue,  read  pages  210  and  211  of  your  textbook.  The 
Guy  Paul  Morin  case  cited  there  has  been  widely  reported  in  the  media;  you  should  be 
able  to  find  a good  deal  about  it  in  past  issues  of  magazines  and  newspapers  as  well 
as  online. 


Abuse  as  a Defence 

In  1990,  the  Supreme  Court  of  Canada  recognized  that  a prolonged  history  of  being 
abused  may  in  some  situations  serve  as  a successful  defence  when  a woman  has  been 
charged  with  killing  her  abuser.  Supporters  of  this  defence  point  out  that  after  years  of 
abuse  and  inadequate  protection  by  the  law,  it's  understandable  that  a woman  might 
snap.  Those  opposed  to  it  say  that  abuse  in  the  past  shouldn't  give  anyone  the  right  to 
kill  another  human  being  unless  it's  a situation  of  immediate  self-defence. 


To  learn  more  about  this  defence,  see  pages  240  and  241  of  your  textbook.  If  you  choose 
to  research  this  issue,  you'll  likely  find  a good  deal  of  material  on  the  whole  issue  of 
physical  and  sexual  abuse. 


Legalized  Euthanasia 

You  may  well  be  familiar  with  the  ethical 
and  religious  debate  surrounding  the  topic 
of  euthanasia — or  mercy  killing.  Of  course, 
you  can't  debate  this  topic  seriously  without 
bringing  in  the  legal  dimension  as  well.  The 
question  becomes,  should  some  forms  of 
euthanasia  be  legalized  in  certain,  limited 
situations?  Three  cases  that  have  brought  this 
question  to  the  attention  of  Canadians  in  recent 
years  are  those  of  Sue  Rodriguez,  Robert  Latimer, 
and  Nancy  Morrison.  Sue  Rodriguez  was  a 
British  Columbia  woman  with  an  incurable 
and  debilitating  disease  who  wanted  the  laws 
changed  so  that  a doctor  could  legally  help  her 
end  her  life.  Robert  Latimer  is  a Saskatchewan 
farmer  accused  of  killing  his  very  seriously 
disabled  daughter  to  put  an  end  to  the  child's 
suffering.  Nancy  Morrison  is  a Halifax  doctor 
accused  of  ending  the  life  of  a dying  patient 
who  was  suffering  excruciating  pain  (the  charge 
was  ultimately  dropped). 
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These  cases  bring  out  different  aspects  of  the  debate  over  mercy  killing.  You  can,  if  you 
wish,  research  one  or  all  of  them.  For  an  overview  of  the  issue — and  an  overview  of  the 
Robert  Latimer  case  in  particular — read  pages  134  and  135  of  your  textbook. 

You  should  be  able  to  find  information  about  any  of  these  cases  in  back  issues  of 
newspapers  and  magazines  and,  of  course,  online. 


The  editorial  that  follows  appeared  in  The  Edmonton  Journal  after  the  second  Latimer 
trial.  Read  it  and  answer  the  questions  based  on  it. 


HIS! 


Latimer  caught  by  rigid  sentence 

Robert  Latimer  murdered  his  daughter  Tracy. 
The  Saskatchewan  farmer  planned  the  killing, 
executed  it,  admitted  it  to  police.  To  this  day 
he  has  not  acknowledged  he  did  anything 
wrong. 

He  should  spend  time  in  prison.  The  question 
is,  how  much  time? 

Latimer  has  been  convicted  of  second-degree 
murder,  which  carries  a 25-year  sentence  with 
a mandatory  10  years  served  behind  bars. 

To  many  Canadians,  that  seems  an  unfair 
sentence  for  a man  whose  apparent  motive 
for  killing  was  to  end  the  pain  that  his  daughter 
suffered  from  her  profound  disabilities. 

Critics  compare  the  Latimer  sentence  to 
that  received  by  Steven  and  Lorelei  Turner, 
the  New  Brunswick  couple  who  starved  their 
son  to  death.  The  Turners  got  16  years  for 
manslaughter,  which  means  they’ll  likely  be  out 
of  prison  in  six  years. 

The  Turners  were  charged  with  manslaughter 
presumably  because  the  evidence  against 
them,  largely  circumstantial,  made  it  hard  to 
prove  they  intended  their  son  to  die.  Latimer 
did  intentionally  kill  his  child. 

A guilty  plea  for  manslaughter  would  have 
left  a judge  free  to  weigh  circumstances  and 
impose  a sentence  that  fit  the  crime.  Latimer 
consistently  refused  to  plea  bargain. 

He  is  now  caught  in  the  rigidities  of  the 
Criminal  Code.  The  mandatory  sentences  for 
first-  and  second-degree  murder  appeal  to 
many  Canadians  who  want  to  make  sure  that 
soft-hearted  judges  don’t  let  criminals  get  off 
too  lightly. 


In  a way,  these  mandatory  sentences  are  the 
tradeoff  that  Parliament  offered  a public  keen 
on  capital  punishment,  which  was  abolished  in 
1976.  We  won't  execute  murderers,  Parliament 
said,  but  we’ll  make  sure  they  stay  in  prison  a 
long  time. 

The  possibility  that  this  rigid  sentencing  is  unfair 
for  certain  murderers  has  always  been  there.  That 
is  why  the  Criminal  Code  has  the  “faint  hope” 
clause  for  first-degree  murderers  allowing  them 
to  seek  parole  after  15  years  of  the  mandatory 
25-year  term. 

Those  who  have  raged  against  the  “faint  hope” 
clause  could  learn  a lesson  from  the  Latimer 
case.  Not  all  murderers  are  alike.  A few  of 
them— -a  very  few— deserve  a break  from  the 
harsh  mandatory  jail  time. 

For  Robert  Latimer,  the  1 0-year  minimum  may  be 
too  harsh  a sentence.  But  the  one-year  minimum 
suggested  by  the  jury  on  Nov.  5 is  far  too  light. 
The  Latimer  case  was  not  assisted  suicide.  Tracy 
Latimer  did  not  ask  to  die.  She  was  not  in  the 
final  painful  stages  of  a terminal  illness. 

Tracy  took  the  school  bus  every  day  to  a centre 
for  disabled  people.  She  was  going  to  school  up 
to  the  time  of  her  death.  She  was  due  for  surgery 
for  a dislocated  hip,  the  source  of  her  pain,  10 
days  after  she  was  murdered. 

In  no  way  was  killing  her  a kindness.  To  call  it 
mercy  killing  debases  human  life.  We  sympathize 
with  the  concern  of  disabled  persons  and  their 
organizations  over  the  extent  to  which  some 
Canadians  seem  willing  to  accept  that  the 
disabled  might  be  more  subject  to  killing  than 
others. 
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It  does  seem  that  Latimer  believed  the  killing 
was  a merciful  act.  His  motives,  twisted  though 
they  were  by  his  own  hang-ups  about  doctors, 
injuries  and  blood,  were  those  of  a man  who 
loved  his  family. 

His  case  will  no  doubt  chug  its  way  up  the  court 
appeal  system.  What  it  should  also  do  is  trigger 
a serious  discussion  of  the  mandatory  minimum 
sentence  for  second-degree  murder. 

Our  society  can’t  likely  meet  demands  for 
tougher  sentences  for  deliberate  killings 
tougher  sentences  for  unintended  deaths 
such  as  with  drunk  drivers,  and  more  flexible 
sentences  for  killers  who  elicit  sympathy,  such 
as  Latimer,  unless  judges  had  full  discretion. 
But  dropping  all  restrictions  and  letting  judges 
pick  any  sentence  they  deem  suitable  will  only 
breed  controversy  as  judges  impose  sentences 
that  the  public  considers  inappropriate  or 
inconsistent. 

The  tactic  being  used  by  Latimer's  counsel, 
asking  the  judge  to  grant  a constitutional 
exemption  from  the  10-year  minimum  jail  time, 
seems  an  awkward  and  improbable  one.  This 
exemption  was  sought  after  Latimer’s  first  trial 
and  conviction,  and  was  rejected  both  by  the 
trial  judge  and  by  the  Saskatchewan  Court  of 
Appeal. 

The  other  change  in  the  lav,/  being  discussed, 
to  include  a compassionate  homicide  category 


in  the  Criminal  Code,  is  not  the  answer.  Such 
a step  would  inevitably  be  seen  as  a softening 
of  society’s  abhorrence  of  those  who  kill  the 
sick,  disabled  and  elderly. 

Surely  there  is  a way  to  amend  the  Code  to 
allow  some  minimum  flexibility  in  the  case 
of  second-degree  murder  where  exceptional 
circumstances  warrant,  but  maintaining  a 
minimum.  The  type  of  circumstance  that  would 
warrant  such  special  treatment  should  be 
carefully  laid  out  in  guidelines  for  judges,  so 
the  public  knows  this  is  not  a loophole  through 
which  many  murderers  will  walk. 

Such  a change  would  come  too  late  for 
Latimer.  His  fate  rests  with  the  current  laws 
and  courts. 

Outside  the  Battleford  courtroom  Thursday, 
a Latimer  supporter  carried  a sign  saying, 
“Latimer  Did  The  Right  Thing.” 


No,  a thousand  times  no.  Killing  your  daughter 
does  not  make  you  a hero.  A 10-year  sentence 
may  be  unfair,  but  it  is  much  less  unfair  than 
allowing  people  to  think  what  Latimer  did  was 
excusable,  or  compassionate. 


ill 


Murder  is  murder.  Tracy  Latimer  was 
defenceless.  But  she  lived  in  a society  that 
would  have  cared  for  her  if  her  parents  could 
not.  She  deserved  to  live. 


1.  How  is  the  Latimer  case  legally  different  from  the  Turner  case  referred  to  in 
the  editorial? 


2.  Had  Robert  Latimer  been  found  guilty  of  the  lesser  offence  of  manslaughter,  he 
could  have  received  a much  lighter  sentence — something  most  people,  including 
at  least  some  of  the  jurors,  would  have  preferred.  Why  didn't  the  trial  result  in  a 
manslaughter  conviction? 

3.  The  editorial  makes  a connection  between  the  abolition  of  the  death  sentence  and 
Robert  Latimer's  stiff  prison  sentence.  Explain  this  connection. 

4.  Do  you  agree  with  the  editorialist  that  there  shouldn't  be  a category  of 
"compassionate  homicide"  (mercy  killing)  in  the  Criminal  Code ? Why  or  why  not? 


1 "Killing  Tracy  Was  No  Kindness,"  The  Edmonton  Journal,  14  November  1997,  A6.  Reproduced  with  permission 
of  The  Edmonton  Journal. 
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5.  This  editorial  takes  a strong  position  against  the  idea  that  Mr.  Latimer's  deed  was 
an  act  of  kindness  to  his  daughter.  At  the  trial,  the  defence  produced  evidence  to 
show  that  Tracy  was  in  constant  pain,  that  her  condition  was  getting  worse,  and 
that  there  was  no  hope  of  recovery.  Assuming  this  to  be  true,  do  you  agree  with  the 
writer's  position?  Defend  your  ideas. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Punishment  for  Drug  Users 


Should  people  who  use  illegal  drugs  but  don't 
promote  their  use  or  sell  drugs  to  others 
be  punished?  Canadians  are  so  used  to  the 
idea  that  narcotic  use  and  possession  are 
punishable  offences  that  many  people  never 
question  the  practice.  Critics,  however,  point 
out  that  any  harm  the  drugs  do  happens  to 
the  person  using  them;  no  one  else  is  directly 
victimized.  Why  should  drug  users  face  a 
legal  penalty  while  those  who  drink  alcohol 
are  free  to  drink  as  much  as  they  want?  Drug 
addiction,  critics  say,  should  be  treated  like  a 
disease,  just  as  alcoholism  is  now. 

Those  in  favour  of  keeping  our  current  system 
point  out  the  harm  done  to  society  by  drug 
addiction;  only  stiff  penalties,  they  say,  will 
keep  things  from  getting  even  worse.  For 
more  background  on  this  issue,  read 
pages  172  and  173  of  your  textbook.  As  you're 
probably  well  aware,  a tremendous  amount 
has  been  written  on  the  issue  of  illegal 
drug  use  over  the  years;  if  you  choose  this 
topic,  you  should  have  no  problem  finding 
information. 


Restorative  Justice  Programs 

In  recent  years,  the  rights  of  victims  of  crime  have  received  more  attention  than  they 
have  in  the  past.  For  example,  you've  read  about  the  use  of  victim  impact  statements 
in  sentencing.  Many  people  today  believe  that  victims  should  play  a much  greater  role 
in  what  are  called  restorative  justice  programs — programs  that  focus  on  helping  those 
who  have  suffered  because  of  crime  to  heal  and  recover.  And  those  who  have  suffered 
include  not  just  the  obvious  victims  but  the  offenders  and  the  community  as  well. 


You've  already  looked  at  the  idea  of  restorative  justice  earlier  in  the  course.  For  review — 
and  to  learn  more  about  the  two  sides  of  the  issue,  read  section  "9.4:  Restorative  Justice 
and  Victims  of  Crime"  on  pages  265  to  267  of  your  textbook  followed  by  the  material 
on  pages  268  and  269. 
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Those  are  most  of  the  topics  treated  in  the  “Issue”  sections  of  the 
Criminal  Law  unit  of  your  textbook.  Many  of  the  issues  that 
follow  are  also  examined  in  the  text,  though  not  always  directly  as 
controversial  areas.  However,  they're  all  topics  that  are  discussed 
in  the  media  on  a regular  basis.  With  a bit  of  digging,  you 
shouldn’t  have  any  trouble  finding  material  for  your  research. 


Conditional  Release  (or  Parole) 

You've  already  thought  a bit  about  the  conditional  release  system  in  Canada  and  the 
issue  of  whether  or  not  criminals  should  be  regularly  paroled  well  before  they've  served 
their  time  in  prison.  Every  time  a violent  crime  is  committed  by  someone  on  parole, 
there's  a public  outcry  against  the  system. 

The  usual  argument  is  that  prisoners  should  have  to  serve  the  time  they've  been 
sentenced  to  and  that  to  do  otherwise  is  to  send  out  the  message  that  the  Canadian 
prison  system  is  rather  slack.  Those  who  support  our  conditional-release  practices,  on 
the  other  hand,  point  out  the  rehabilitative  effects  of  parole  and  add  that  the  prospect 
of  early  release  gives  prisoners  a motive  to  behave  well  in  prison;  without  it,  officials 
would  have  a much  tougher  time  controlling  them.  They  also  point  out  that  we'd  have 
to  build  and  operate  many  more  prisons  at  taxpayers'  expense  if  every  prisoner  served 
his  or  her  full  term. 


Plea  Negotiation  (or  Plea  Bargaining) 


In  general,  the  public  doesn't  seem  to  like 
the  business  of  plea  bargaining.  The  idea  that 
criminals  are  getting  off  with  light  sentences  and 
less  serious  convictions  naturally  upsets  people, 
and  many  of  them  have  called  for  an  end  to  it. 
Others,  however,  regard  plea  negotiation  as  a 
necessary,  if  unfortunate,  process  if  the  court 
system  is  to  be  able  to  handle  its  huge  case  load. 

The  issue  came  to  the  public's  attention  in  1993 
when  Karla  Homolka  plea-bargained  herself  a 
12-year  sentence.  When  her  ex-husband, 

Paul  Bernardo,  was  later  tried  for  the  gruesome 
murders  of  two  teenaged  girls,  it  became 
apparent  that  Homolka  had  escaped  far  too 
lightly  in  view  of  her  role  in  the  crimes. 


Should  plea  bargaining  be  allowed?  Could  the  system  function  without  it?  Your 
textbook  discusses  the  pros  and  cons  on  pages  207  and  209.  You  should  be  able  to  find 
more  information,  though  it's  not  an  issue  that's  reported  in  the  media  as  frequently  as 
some  others.  If  you  can  get  access  to  media  coverage  of  the  Bernardo/Homolka  case,  you 
should  be  able  to  find  discussions  of  the  issue. 
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Young  Offenders 


How  young  offenders  are  dealt  with  in  the  criminal  justice  system  has  been  a hotly 
debated  topic  for  many  years.  From  1984  to  2002,  the  legislation  governing  the 
treatment  of  youthful  offenders  was  the  Young  Offenders  Act — a statute  that  came  under 
a great  deal  of  fire  indeed,  largely  because  many  people  felt  it  treated  young  criminals 
too  leniently. 


In  2002,  the  Young  Offenders  Act  was  replaced  with  the  Youth  Criminal  Justice  Act  in  an 
attempt  to  answer  some  of  the  criticisms  that  had  been  leveled  against  its  predecessor. 
Since  that  time,  there  have  been  fewer  complaints  from  the  public,  but  by  no  means  is 
everybody  happy  with  every  aspect  of  the  new  statute. 


A discussion  of  the  Youth  Criminal  Justice  Act  is  beyond  the  scope  of  this  course  (if  you 
took  Legal  Studies  1020,  you  should  know  quite  a bit  about  it);  but,  if  you're  interested 
in  doing  your  research  project  on  the  controversy  surrounding  this  statute  and  the  one 
it  replaced,  you  should  find  a good  deal  of  material  available. 


Chapter  10  in  your  textbook  is  devoted  largely  to 
an  examination  of  the  Youth  Criminal  Justice  Act 
along  with  a brief  look  at  the  Young  Offenders  Act 
which  it  replaced.  It  should  give  you  an  excellent 
start  on  your  research.  As  always,  the  Internet 
should  also  give  you  a good  deal  of  material. 
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Capital  Punishment 


Canada's  criminal  justice  system,  as  you  no  doubt  know, 
has  no  death  penalty;  it  was  abolished  by  Parliament  in 
1976,  but  the  vote  was  close  and  some  Canadians  would 
like  to  see  a return  of  capital  punishment  at  least  for 

certain  crimes such  as  premeditated  murder  or  killing  a 

police  officer  on  duty. 

The  debate  over  capital  punishment  never  quite  seems 
to  die  entirely;  it  tends  to  resurface  at  regular  intervals.  A 
number  of  American  states  still  execute  murderers,  and 
some  Canadians  would  like  to  return  to  what  they  see  as 
the  ultimate  deterrent  to  taking  the  life  of  another. 


Your  textbook  has  a brief  discussion  of  this  issue  on  page  264.  A great  deal  has  been 
written  on  the  topic  over  the  years;  your  librarian  should  be  able  to  help  you  find  some 
of  it.  If  you  want  to  use  the  Internet,  set  up  a search  for  terms  like  death  penalty  and 
capital  punishment  and  see  what  you  can  come  up  with. 


The  Defences  of  Intoxication  and  Automatism 


You've  already  looked  at  the  defences  of  intoxication  and  automatism  in  Section  3 of 
this  course.  If  the  controversy  in  this  area  interests  you,  you  could  do  your  research  on 
either  one  or  both  of  these  defences. 

The  Dorothy  joudrie  case  in  Calgary  several  years  ago  helped  to  bring  public  attention 
to  the  defence  of  automatism,  but  it's  very  rarely  used.  Still,  it  seems  to  some  people 
that  it  opens  up  the  possibility  that  if  defendants  can  create  reasonable  doubt  in 
jurors'  minds  that  they  were  in  conscious  control  of  their  actions,  well  be  seeing  more 
criminals  getting  "off-the-hook"  than  there  should  be. 


Intoxication  has  been  much  more  widely  used  as  a defence.  As  you've  learned,  things 
came  to  a head  with  the  1994  Supreme  Court  decision  in  the  Daviault  case.  Since 
then,  changes  have  been  made  to  the  Criminal  Code  to  limit  the  use  of  the  defence  of 
intoxication,  and  this  has  gone  some  way  to  quell  the  controversy.  But  the  defence  can 
still  be  used  in  some  situations,  and  it  remains  a sore  point  with  many  people. 

The  textbook  discusses  these  defences  on  page  242.  You  should  be  able  to  come  up  with 
a good  deal  more  material  without  too  much  trouble. 

Other  Issues 


There  are,  of  course,  many  other  controversial  areas  in  the  field  of  criminal  law.  Prison 
reform,  repeat  offenders,  the  availability  of  legal  aid  in  Alberta,  police  brutality  and 
police  racism,  organized  crime — the  list  seems  to  go  on  and  on.  What  you  have  to  do 
now  is  pick  an  issue,  do  your  research,  and  prepare  to  present  your  report  for  your 
assignment.  Be  sure  to  read  the  instructions  in  the  actual  assignment  carefully  before 
writing  your  report.  Good  luck! 
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Going  Further 

. 

You  may  have  been  disappointed  that  this  course  on  criminal  law  never  got  into  many  of  the 
actual  offences  in  the  Criminal  Code,  if  you’d  like  to  conduct  an  investigation  of  this  sort  on 
your  own,  a good  place  to  start  would  be  with  Chapter  5 of  your  textbook.  It  runs  through  a 
number  of  offences  in  the  Criminal  Code,  explaining  distinctions  and  outlining  penalties.  After 
that,  Chapter  6 goes  into  laws  on  drug  use,  driving,  and  drinking  and  driving.  Finally,  Chapter  10 
finishes  up  the  unit  on  criminal  law  with  a look  at  the  Youth  Criminal  Justice  Act. 


Assignment 


Now  open  Assignment  Booklet  B,  turn  to  the  Section  4 Assignment, 
and  answer  questions  3 and  4. 


Suggested  Answers 

1.  Mr.  Latimer  made  no  attempt  to  deny  that  he  intended  to  kill  his  daughter,  and  so  the  charge  was 
murder.  He  rested  his  case  on  the  defence  that  he  killed  his  daughter  as  an  act  of  mercy  (a  variation 
on  the  defence  of  necessity,  which  didn't  work). 

2.  Mr.  Latimer  refused  to  plea  bargain  the  charge  down  to  manslaughter.  Presumably  he  believed  he 
hadn't  done  any  wrong  and  refused  to  admit  guilt  even  to  this  lesser  charge. 

3.  According  to  the  writer,  when  Parliament  got  rid  of  the  death  penalty,  it  created  long  mandatory 
sentences  to  ensure  that  murderers  did,  indeed,  stay  in  prison  for  a long  time. 

4.  Answers  will  vary.  Can  you  defend  your  ideas? 

5.  Answers  will  vary.  This  is  a very  difficult  issue.  Most  evidence  does  indicate  that  Tracy's  case  was 
indeed  extreme~~and  very  different  from  that  of  most  people  living  with  disabilities.  If  you  accept 
that  she  was  in  constant  and  increasing  pain  and  had  no  hope  of  improving,  it  might  be  hard  to 
argue  that  it  wasn't  merciful  to  kill  her;  on  the  other  hand,  once  mercy  killing  is  allowed  in  extreme 
situations,  it  can  set  the  law  on  a slippery  slope.  Where  it  would  end  up  is  hard  to  say. 
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ALBERTA  PUBLIC  AFFAIRS  BUREAU 


That's  the  end  of  Section  4,  In  this  section  you've  looked  at  the  aftermath  of  a criminal 
trial— sentencing,  the  appeals  process,  incarceration,  and  parole.  You've  also  thought 
about  a number  of  controversial  issues  in  the  area  of  criminal  law  and  you've  researched 
one  in  preparation  for  your  final  assignment.  This  section  completes  your  study  of 
criminal  law— or  perhaps,  if  you've  found  it  particularly  interesting,  it's  only  begun 
it.  Either  way,  you  now  have  a solid  grounding  in  the  basics  of  the  Canadian  criminal 
justice  system  and  an  understanding  of  the  principles  underlying  that  system. 
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And  that's  the  end  of  your  study  of  the  Canadian  criminal  justice  system.  If  you're  like  most  students,  you 
may  find  criminal  law  one  of  the  more  interesting  aspects  of  legal  studies.  Whether  or  not  you  take  more 
Legal  Studies  courses  (or  perhaps  even  pursue  a career  in  law),  you  should  at  least  try  to  follow  discussions 
in  the  news  media  of  legal  issues  and  high-profile  criminal  trials.  This  should  help  keep  the  concepts  you've 
learned  fresh  in  your  mind  while  allowing  you  to  expand  them  through  application  to  real-life  situations. 
Having  concerned,  well-informed  citizens  is  probably  the  best  way  of  ensuring  that  our  criminal  justice 
system  will  continue  to  protect  the  rights  of  all  Canadians  no  matter  which  side  of  the  law  they  happen  to 
find  themselves  on. 


154 


Legal  Studies  3080  Summary 


Congratulations  on  completing  Legal  Studies  3080!  We  hope 
you’ve  enjoyed  taking  this  course  and  that  you’ve  found  it  both 
interesting  and  rewarding.  If  you  have,  perhaps  you’ll  consider 
taking  another  Legal  Studies  course  in  the  future. 
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absolute  discharge:  a discharge  that  has  no 
conditions  attached 

absolute  liability  offence:  an  offence  for  which 
no  mens  rea  need  be  established  and  which 
allows  no  defence 

accused:  a person  charged  with  a criminal 
offence;  the  defendant 

actus  reus:  a wrongful  act 

adversary  system:  a method  of  trying  legal  cases 
that  involves  two  sides  contesting  the  issue 
before  a third,  impartial,  party  who  will 
decide  the  case 

age  of  majority:  the  age  at  which  a person  can 
undertake  legal  obligations  (in  Alberta, 

18) 

alibi:  the  defence  that  an  accused  can  prove 
that  he  or  she  was  elsewhere  at  the  time  the 
offence  was  committed 

appearance  notice:  a handwritten  document 
given  to  a suspect  that  outlines  the  charges 
against  the  suspect  and  states  when  he  or  she 
is  to  appear  in  court 

appellant:  the  party  making  an  appeal 

appellate  court:  a court  in  which  an  appeal  is 
being  launched 

arraign:  to  formally  read  to  an  accused  the  charge 
that  he  or  she  must  face 

arrest:  deprive  a suspect  of  his  or  her  liberty  in 
order  to  answer  charges  in  court 

attempt:  a criminal  offence  that  is  committed 
when  a person  tries  but  fails  to  commit  a 

crime 

automatism:  the  defence  that  an  act  was 
committed  when  the  accused  wasn't 
conscious  of  what  was  going  on 

autrefois  acquit:  previously  acquitted 


autrefois  convict:  previously  convicted 

bail:  money  held  to  guarantee  that  an  accused 
will  appear  at  a later  hearing 

bylaw:  a written  law  passed  by  a municipal 
government 

challenge  for  cause:  a challenge  to  the  suitability 
of  a possible  juror  on  the  grounds  that  he  or 
she  doesn't  meet  the  required  standards  for 
impartiality 

character  evidence:  evidence  designed  to  show 

that  someone  has  a good  or  bad  character 

charge  to  the  jury:  a talk  a judge  gives  to  the 
jury  before  it  retires  for  deliberation  in  which 
the  judge  discusses  evidence  and  explains 
relevant  law 

circumstantial  evidence:  indirect  evidence;  for 
example,  evidence  given  by  a person  who 
didn't  actually  witness  the  event 

civil  law:  the  branch  of  law  that  governs  the 
relations  between  individuals 

common  law:  the  body  of  law  that  gradually 
developed  as  judges  in  English  courts  made 
decisions  in  the  cases  they  heard 

community  service:  a type  of  sentencing  in 
which  a judge  orders  an  offender  to  do  some 
specific  work  in  the  community 

conditional  discharge:  a discharge  with 

conditions  attached 

conditional  release:  the  release  of  a prisoner 
before  his  or  her  sentence  is  over  if  certain 
conditions  are  met 

conspiracy:  a criminal  offence  that  occurs  when 
two  or  more  people  seriously  plan  to  commit 
a crime 

crime:  an  act  or  an  omission  that,  because 
it  poses  a significant  threat  to  society,  is 
forbidden  by  law  and  for  which  the  state  has 
the  power  to  punish 
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criminal  law:  the  branch  of  law  that  sets  out 
certain  acts  as  crimes  and  punishes  those  who 
commit  them 

Crown  prosecutor:  a lawyer  employed  by  the 
government  to  prosecute  those  accused  of 
criminal  and  quasi-criminal  offences 

defence  counsel:  a lawyer  representing  a 
defendant 

defendant:  in  criminal  cases,  a person  charged 
with  an  offence;  the  accused 

detention:  the  act  of  keeping  a person  in  custody 

detention  centre:  a provincially  operated 
institution  that  houses  prisoners  with 
sentences  of  up  to  30  days 

deterrence:  the  sentencing  objective  of 
discouraging  others  from  committing  a 
similar  offence  by  the  severity  of  the  penalty 
involved 

directed  verdict:  a verdict  of  acquittal  that  a 
judge  instructs  a jury  to  reach  if  the  Crown 
doesn't  prove  guilt  beyond  a reasonable  doubt 

direct  evidence:  evidence  given  by  a person  who 
actually  witnessed  the  event 

discharge:  a type  of  sentencing  that  involves  no 
conviction  being  recorded  against  the  accused 

disclosure:  the  process  whereby  the  Crown 
presents  its  case,  and  the  evidence  on  which 
it's  based,  to  the  defence  prior  to  the  trial 

diversion  program:  a sentence  that  offers  an 
alternative  to  putting  offenders  in  jail 

double  jeopardy:  the  law  preventing  a person 
from  being  tried  twice  for  the  same  offence 

duress:  the  defence  that  an  accused  was  forced  by 
another  into  committing  an  offence  by  the 
threat  or  use  of  violence 


duty  counsel:  a lawyer  on  duty  at  court  and  the 
police  station  to  give  legal  advice  to  those 
who  need  it 

entrapment:  the  process  of  persuading  a person 
into  committing  a crime  and  then  charging 
that  person  with  an  offence 

examination-in-chief:  the  first  examination  of  a 

witness  during  a trial 

extrajudicial  sanctions  programs:  programs 
whereby  some  young  offenders  can  admit 
to  having  committed  a crime  and  then  do 
something  to  compensate  for  it  rather  than 
go  to  court 

fine  option  program:  a sentencing  program  that 
allows  offenders  to  pay  off  a fine  by  doing 
community  work 

general-intent  offence:  a crime  for  which  it's 
necessary  to  establish  only  that  the  offender 
intended  the  deed  in  order  to  establish 
mens  rea 

halfway  house:  a place  for  prisoners  to  stay 
when  on  day  parole  or  a temporary  absence 
that  offers  greater  freedom  than  prison  along 
with  the  supervision  needed  as  prisoners 
readjust  to  society 

hearsay  evidence:  evidence  of  what  another 
person  said  or  wrote 

hung  jury:  a jury  in  a criminal  trial  that  can't 
agree  on  a verdict 

hybrid  offence:  a criminal  offence  for  which 
the  Crown  can  choose  to  proceed  by  way  of 
indictment  or  summary  conviction 

incarceration:  imprisonment 

indeterminate  sentence:  a prison  sentence  used 
with  dangerous  offenders  whereby  convicts 
are  held  until  they're  no  longer  considered  a 
threat  to  society 
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indictable  offence:  a serious  criminal  offence 
for  which  the  Crown  proceeds  by  way  of 
indictment 

inforriiatiori:  a sworn  document  stating  that  the 
police  have  reasonable  grounds  for  suspecting 
a person  of  having  committed  an  offence 

intent:  a state  of  mind  in  which  a person  wants 
to  do  something  and  can  foresee  the  results 

intermittent  sentence:  a prison  sentence  an 
offender  can  serve  at  intervals,  often  on 
weekends 

jail:  technically,  a place  of  temporary  detention 
such  as  a remand  centre;  colloquially,  any 
correctional  institution 

justice  of  the  peace:  a judicial  officer  who 
does  such  things  as  issue  arrest  warrants, 
administer  oaths,  and  deal  with  the  release 
from  custody  of  an  accused 

knowledge:  the  understanding  of  an  action  that 
is  necessary  to  establish  mens  rea 

legislation:  a law  or  laws  that  have  been  passed 
by  a governing  body 

mens  rea : a guilty  mind — usually  an  intention  to 
commit  a wrongful  act 

mistake  of  fact:  the  defence  that  an  act  was 
committed  because  an  accused  genuinely 
mistook  the  facts  of  the  situation 

motive:  a person's  reason  for  committing  an 
offence 

necessity:  the  defence  that  an  accused  had  no 
choice  other  than  to  commit  an  offence 

onus  of  proof:  the  responsibility  of  proving 
something  in  court 

opinion  evidence:  evidence  consisting  only  of 
what  someone  thinks  about  a set  of  facts 

parole:  conditional  release 


penitentiary:  a federally  operated  institution  that 
houses  prisoners  with  sentences  of  two  years 
or  more 

peremptory  challenge:  a challenge  to  the 
suitability  of  a possible  juror  for  which  no 
reason  need  be  given 

plea  negotiation  (or  plea  bargaining):  an 

informal  pre-trial  process  that  usually  results 
in  the  accused's  pleading  guilty  to  a lesser 
offence  in  return  for  a lighter  sentence 

polygraph:  lie  detector 

precedent:  a court  decision  used  as  the  basis  for 
future  decisions  in  similar  cases 

preliminary  hearing:  a hearing  held  before 
a trial  for  a serious  indictable  offence  to 
determine  whether  the  case  is  strong  enough 
to  proceed  with  a trial 

pre-sentence  report:  a report  on  the  accused's 
background  that  is  prepared  to  help  the  judge 
in  sentencing 

prison:  technically,  a provincially  operated 
institution  that  houses  prisoners  with 
sentences  of  more  than  30  days  and  up  to  two 
years  less  a day;  colloquially,  any  correctional 
institution 

privileged  communication:  a communication 
between  two  or  more  people  that  can't  be 
required  as  evidence  in  a court  of  law 

probation:  a type  of  sentencing  whereby  a 
convicted  offender  is  released  on  certain 
conditions 

probation  order:  a court  order  whereby  an 

offender  returns  to  the  community  under  the 
supervision  of  a probation  officer 

protective  custody:  in  a correctional  institution, 
the  segregation  of  prisoners  deemed  to  be  at 
risk  from  the  general  inmate  population 

rebuttal  evidence:  evidence  given  in  order  to 
counter  evidence  presented  by  the  other  side 
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recklessness:  a mental  attitude  whereby  no 

attention  is  paid  to  the  possible  consequences 
of  an  act 

recognizance:  a court  document  stating  that  an 
accused  understands  that  he  or  she  is  accused 
of  a crime  and  that  he  or  she  must  attend 
court 

rehabilitation:  the  sentencing  objective  of 

helping  offenders  turn  their  lives  around  and 
become  productive  members  of  society 

remand  centre:  detention  centre 

respondent:  the  paity  opposing  an  appeal 

restitution:  the  performance  of  some  action  with 
the  intention  of  paying  back  someone  you 
have  wronged 

restorative  justice  programs:  programs  that 
emphasize  healing,  forgiveness,  and 
community  involvement  in  dealing  with 
crime 

retribution:  the  sentencing  objective  of  simply 
paying  back  wrongdoers  for  the  harm  they've 
done 

search  warrant:  a document  issued  by  a justice  of 
the  peace  or  a judge  authorizing  the  police  to 
search  a building,  receptacle,  or  place 

segregation:  the  sentencing  objective  of  keeping 
offenders  away  from  the  rest  of  society  to 
protect  society  from  them 

self-incrimination:  giving  evidence  that 
indicates  your  own  guilt 

sequester:  keep  a jury  isolated  from  the  outside 
world  until  it  reaches  a decision 

similar  fact  evidence:  evidence  showing  that  an 
accused  had  committed  similar  crimes  in  the 
past 

specific-intent  offence:  a crime  that  requires  the 
wrongdoer  to  have  intended  to  commit  yet 
another  offence 


statute:  a law  passed  by  a governing  body 

strict  liability  offence:  an  offence  for  which  no 
mens  rea  need  be  established  but  for  which 
an  accused  may  be  allowed  the  defence  that 
reasonable  preventive  steps  were  taken 

summary  conviction  offence:  a relatively  minor 
criminal  offence 

summons:  an  order  to  appear  in  court 

surrebuttal  evidence:  evidence  given  in  order  to 
counter  rebuttal  evidence 

suspended  sentence:  a judgement  whereby  if 
an  offender  meets  certain  conditions,  no 
sentence  is  given 

trial  de  novo : a completely  new  trial  ordered  by 
an  appellate  court 

undertaking:  a court  document  containing 

conditions  an  accused  agrees  to  upon  release, 
pending  a hearing 

victim  impact  statement:  a statement  made 
by  the  victim  of  a crime  about  the  effect  the 
crime  has  had  on  his  or  her  life  to  assist  the 
judge  in  deciding  on  a sentence 

voir  dire : a trial  within  a trial  to  decide  on  the 
admissibility  of  certain  evidence 

warrant  for  arrest:  a court  order  giving  the  police 
the  right  to  arrest  a suspect  and  bring  him  or 
her  before  the  courts 

willful  blindness:  the  failure  to  make  an  inquiry, 
knowing  that  you  should,  because  you  don't 
want  to  know  the  truth 

writ  of  habeas  corpus:  a court  document 
demanding  that  the  Crown  show  why  an 
accused  is  being  held 
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